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Chapter 1 


Introduction: 
Kethinking Cinema and Censorship 


If the grand history of cinema were to be reconstructed through a listing of 
various ubiquitous objects that have been carelessly strewn around, the pride 
of place would have to go to that little official parchment that we call the 
censor certificate. It is a curious irony that all films in India share the same 
opening shot, and the first collective gaze of the audience on the screen, is on 
the censor certificate, announcing the title of the film, whether it is black and 
white, its length, but also crucially designating who can see the film by the 
subtle yet, powerful invocation of the singular letters “Aor “U” etc. 


The censor certificate also stands as testimony to the fact that the film has 
indeed already been seen, classified and survived the scrutiny of a committee, 
in some cases an appellate tribunal and often even the judiciary. 


In many cases what the audience eventually sees as the final film may not even 
be the initial film that was made by the director and his crew, and what they 
see may be either a truncated version with undesirable scenes having been 
replaced at the behest of the censors, or at other times they may even see 
scenes that have actually been added at the suggestion of the censors. It is only 
after the long process of preordained viewership that the film can be classified 
as ready to be watched by the public. 


This book explores a set of questions arising from the institution and practice of 
censorship of films. Admittedly it is a daunting task to even try to cover sucha 
wide ground, so we will not even attempt to do so. Instead lets begin by stating 
what this monograph is not. It is not intended to be chronological or 
comprehensive history of censorship in India. It works instead as a preliminary 
text that attempts to raise a few critical questions, which are not often asked 
about cinema and censorship in India. Our focus is on the way that the law 
makes sense of the phenomena of cinema, and cinematic practices when it 
seeks to establish a regulatory theory for film. There are also other facets to the 
entire debate on censorship, including the emergence of the figure of the 
quasi legal censor, Bal Thackeray in the case of films like Bombay, Sarkar etc., 
that deserve attention in another study. 


The traditional approach to censorship focuses on censorship as a prohibition 
imposed by the State on the creative expression of writer, artists and film makers; 
as a violation of freedom of speech and expression, and as a restriction of the 
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right of the public to receive information and entertainment. At the heart of 
various struggles and battles against censorship lies the idea of free speech 
and its importance in a democratic republic. Within the sphere of legal 
debate, the entire history of film censorship gets narrated as the history 
and development of the doctrine of freedom of speech and expression, its 
correct or incorrect interpretation in particular cases; and whether or not certain 
acts of censorship fall within the purview of reasonable restrictions of the 
Constitution. 


This is however a familiar story, and one that has been retold or should we say 
remade with different actors, slightly modified scripts but one that still sticks to 
the familiar narrative of heroes, villains and the occasional song and dance. 
We are by no means arguing that this is not an important account. It may well 
be one of the most important and ongoing struggles if we are to see democracy 
not as a finished political project but as an ongoing terrain of contest and 
struggle. 


But there isn’t really much to say beyond a certain point, if we are to continue 
to restate the obvious. This monograph is not intended as a polemic 
indictment of censorship nor as a lament over the loss of genuine free speech. 
Suffice it to say that we take a lot of that as given.' Our attempt is to reconfigure 
some of the academic debates around censorship in India by shifting the 
focus from a purely programmatic analysis of censorship, and open it out to a 
set of enquiries and concerns which look at the various discourses and conflicts 
that underlie censorship. We are for instance interested in the ways in which 
the anxiety over content links to older histories of the suspicion of visual 
culture and of pleasure, and the ways in which regulation of spatial practices of 
cinema tie in to reformist agendas that seek to create a proper public sphere. 
We also seek to trace the historical trajectory that informs a legal theory of 
cinema, the moments of disrupture, when it encounters new technologies 
of exhibition and finally at the ways in which the law makes sense of cinematic 
practice, and the reading capabilities that they bring to bear on a cinematic text. 
In other words, we are interested in examining the productive discourse of 
censorship. 


In this respect we are influenced by Annette Kuhn's work “Cinema, Censorship 
and Sexuality’? Kuhn's work attempts to redefine the intellectual questions 
surrounding censorship, and is centrally concerned with an analysis of how 
institutions and practices of film censorship were involved in the constitution of 
cinema as a public sphere of regulation. To look at the emergence of cinema as 
a domain of regulation, she however takes into consideration a wide range of 
issues along the way, and examines institutions, discourses and practices which 
might at first sight appear to have little or nothing to do with the traditional 
ways of looking at censorship of films. 
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Her argument is that a ‘prohibition/ institutions’ model dominates the scholarship 
on censorship, whereby censorship is always understood as an act of prohibition 
through which certain subjects of representations are not allowed to be seen. 
This can take place at different registers, within the realm of political expression, 
on the site of morality or even within aesthetic terms. The limitation of the 
prohibition model however is premised on a very particular understanding of 
the relationship between text/representation, and the social world. It works on 
the assumption that censorship is a distortion of a certain ‘reality, and that we 
would be much better off without such interruptions.’ The prohibition model 
for Kuhn, describes and constitutes censorship as a particular kind of problem, 
the problem of interference. The account is dependent on a straightforward 
account of power, where power is an attribute that is exercised by those who 
possess it against those who don't. It also takes as a given, the stability of the 
underlying objects of analysis, namely cinema and law. Finally, the account is 
then tied into the normative response to the problems of power/ prohibition, 
which gets articulated through the demands for the grant of more autonomy to 
speech acts, and for the realization of the fundamental right of freedom of 
speech and expression. ° 


Kuhn says that “To question this model is by no means to deny that censorship 
has anything to do with power. On the contrary, what | want to suggest in fact is 
that an understanding of power as a purely prohibitive gesture - especially 
where the object of prohibition is taken to be the representation of some pre- 
existing reality - does not go far enough, and may actually inhibit our 
understanding of how, and with what effects, the powers involved in film 
censorship work. The prohibition model of censorship is usually associated with 
a further assumption: that censorship is something that takes place within certain 
organizations, especially in organizations with an explicit institutional remit to 
censor.” 


The prohibitive approach for instance renders it difficult for us to see a wide 
range of ways in which the law is building a theory of cinema, of spectatorship 
and the idea of the public. The law for instance, is not merely interested in 
prohibiting a particular kind of ‘seeing; but also equally interested in suggesting 
the proper way of seeing. 


One of the limitations of the prohibition model is that it relies almost exclusively 
on the centrality of the text/film/content, often ignoring other aspects that 
shape the discourse of censorship. As we shall see, the history of censorship is 
shaped by a complex interweaving of diverse social phenomena, ranging from 
spatial anxieties of film exhibition to moral panics around sexuality and social 
hygiene. A reconstruction of the censorship debate will necessarily have to 
take into account the discursive modes in which these allegedly diverse 
phenomena interact, sometimes harmoniously, and at other times, at 
loggerheads with each other. 
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The significant shift in Kuhn’s work, following from Foucault's work on 
reconceptualizing power, is to look at the question of censorship not in terms 
of prohibition alone, but to look at the productive aspects of censorship. 
By productive, Kuhn sees censorship not only as an act that prohibits or represses 
but also one that might well be productive in its effects.’ In other words it is not 
merely negative in its application but is instead dependent on the production 
of a range of effects. An instance of this in the debate on censorship could be 
seen in the creation of the subject position of the ideal viewer; a viewer who 
does not actually exist but has to be discursively crafted. 


Finally, although the prohibition/ institutions model does permit the question 
of power to enter into considerations of censorship, the negative, institution- 
based power it assumes is overly static and univocally deterministic. The shift 
to the productive aspect of censorship allows us to seriously engage with 
various discourses that are being produced at the site of conflicts involving 
law and cinema. It also recognizes that the law constantly constructs its own 
mythologies of the apparatus of cinema, of the social life of film, and in doing 
so, it creates a cinephilic and cinephobic world, simultaneously paying deference 
to the magic of cinema, and at the same time attempting to tame the 
unpredictable beast. 


By reconstructing our object of enquiry, we also transform it and, ‘censorship 
ceases to be a reified and predefined object, becoming instead something 
which emerges from the interactions of certain processes and practices. 
Censorship, in short, would be seen (to adopt the terminology of Michel Foucault) 
as part of an apparatus, a dispositif, a thoroughly heterogeneous ensemble 
consisting of discourses, institutions, architectural forms, regulatory decisions, 
laws, administrative measures, scientific statements, philosophical, moral and 
philanthropic propositions’ 


If there is one category that seems to runs through these diverse phenomena, 
it is the question of the ‘public’ of cinema. All the regulatory fantasies of 
censorship are played out with this imaginary audience in mind, with the state 
playing multiple roles, sometimes investigating the nature of this public, 
at other times acting as parens patriae to protect it from unwanted influences, 
but mostly mobilizing it as a category of regulation. We intend to examine the 
ways in which legal and juridical discourses create various notions of the 
cinematic public. What are the ways in which the abstract idea of the public is 
rendered intelligible as an object of legal knowledge, classification and 
administration? 


If on the one hand the very history of cinema is rooted in its public presence, in 
terms of the spaces in which it circulates, it is also at the same time a technology 
for the mobilization of a public practice. The mobilization of classes of people 
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around public spaces brings to play the difficult task of identifying a“real public” 
which can be subject to the older logic of governmentality. Some of the 
questions that intrigue us include: How does the interaction of a film going 
audience as a collective, intersect with their reception of images portrayed on 
screen? How does this reading/interaction mix with their interaction with each 
other off the screen? What are the ways in which traditional ideas of publicness 
and public culture get altered with the technology of cinema? And finally how 
does this affect our understanding of legal interventions towards the regulation 
and reform of cinematic practices? 


The bulk of scholarship on law and media have thus far been on questions of 
whether or not certain forms of restrictions result in a violation of the right 
guaranteed, whether or not they would fall under the idea of reasonable 
restrictions. And invariably one would also find reference to the fact that most 
of the media legislations that we have today are inherited from the colonial 
state, and those in favor of a more liberal speech regime would argue that we 
need to revamp all the usual restrictions which media laws works with including 
obscenity, defamation, sedition, contempt of court etc. This is an approach that 
you will find in most media law courses, books on media laws as well as the 
general scholarship that exists in this area.’ 


The framing of the censorship debate only in terms of free speech creates a 
meta discourse which creates an explanatory framework that renders difficult 
any other entry points. So every instance of a dispute over media becomes a 
question of free speech. It is similar in many ways to developments in critical 
theory where a meta discourse is adopted to explain a phenomenon but in 
effect the phenomenon becomes an example of the meta discourse. For e.g. 
Zizek uses a Lacanian model to explain just about anything from Hitchcock to 
ethnic nationalism in eastern Europe, but it may well be the case that he is 
actually only explaining Lacan using ethnic nationalism and Hitchcock. 


The dominant legal approach to the study of media converts every kind of 
dispute over the form and practices of different media into the doctrinal question 
of freedom of speech and expression. Thus when we read diverse cases ranging 
from film to theatre, and diverse issues from obscenity to sedition, we read 
them as a doctrinal history of freedom of speech and expression. It is certainly 
not the case that such an approach is irrelevant or that it has no place, it is 
indeed a very important aspect of the history of media law, but it certainly 
cannot be the only approach, nor indeed the most interesting one. 


Implicit within the history of media laws is the history of media itself, a history 
which is simultaneously linked to a much wider canvass of themes and 
contestations. One of the tasks of this module is to begin to blur the lines that 
divide media law, media history and media theories. The enquiry will seek to 
broaden and enrich the domain of media laws by paying closer attention to 
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other kinds of approaches and histories, which do not see media merely as the 
site through which battles over acceptable and unacceptable content are fought. 


It is also at the same time an invitation to look at the ways in which scholars 
from other disciplines have engaged with critical issues within media law and 
media history, and the insights that they bring to bear through their work, which 
is very different from the traditional approach that legal scholars have had. 
For instance film scholars have looked at important legal committees, worked 
on various ideas of the category ‘public’ that informs a landmark Supreme Court 
case which famously asserted that airwaves are public property.'' Contemporary 
media anthropologists have been looking at the diverse practices around illegal 
media’? and their spatial histories arguing that these cannot be overlooked 
if one is attempting a history of the present since no history of the present 
will be complete without an account of the role of media, legal or otherwise in 
our lives. 


It is still perhaps early to speculate on what such a cross sectional dialogue may 
bring to bear on our object of enquiry, but it would be safe to assume that at 
the end of our journey, we would have substantially reshaped the initial object. 
The challenge for us also includes revisiting the traditional sites of media laws 
with new questions and approaches, to uncover the debris of information that 
legal scholarship has carelessly left behind while looking for what they thought 
to be the holy grail of their enquiry. 


That Obscure Legal Object Called Cinema 


Before the law starts adjudicating on the nature of what can or cannot be 
allowed within cinematic representation, and before it can outline in minute 
detail the regulations that will prevail over the spaces in which film can circulate, 
it has to have some sense of the object and experience called cinema. Most 
Studies on law and cinema take for granted the underlying object of enquiry. 
But is the relationship as clear as it initially seems to be? 


What for instance does it mean to examine the claim that the law understands 
cinema? Is the condition of knowing an object a prerequisite to regulating that 
object? Are there ever issues of intelligibility that plagues the law in its reaction 
to cinema? 


Legal theorists who work on different models of accounting for the relationship 
between legal theory and knowledge would argue that for a long time, the 
dominant way of looking at the law, was to see it as a descriptive discourse. 
In other words there existed an objective reality, which the law merely mirrored 
or reflected upon in its interpretation of a phenomenon. There has however 
been a significant move, after the cultural turn, which sees the law not merely 
as a descriptive body of knowledge but instead provides an alternative framework 
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which argues for a constitutive theory of law.” This turn has been important in 
revealing the close relation that law has to the linguistic field in which law 
functions. It claims that the law does not merely describe or reflect a set of 
circumstances in society but through such description actually creates or 
constitutes that sphere which we call the cultural. One instance of this for 
example is Sec. 377 of the Indian Penal Code which criminalizes “unnatural 
sexual offences’ The figure of the homosexual does not exist as some 
preordained category but is a juridical concept that gets constituted by the 
operation of Sec. 377" This figure may in turn enable the coming into play of a 
range of contestations and conflicts. 


If culture is broadly understood as various practices of signification, then a 
cultural analysis of law is crucial in helping us understand “the signifying power 
of law and law's power over signification.” "° It forces us to recognize that legal 
meaning may be found and invented in a variety of locations and practices that 
constitute culture. Furthermore these locations and practices may themselves 
be encapsulated, though always incompletely, in legal forms, regulations, and 
symbols. Anne Barron while speaking about copyright law asks, “How does 
copyright law represent, or make sense of, its objects? The question may seem an 
unlikely one at first sight: copyright law, after all, is usually understood to be a 
regulatory instrument, not a signifying practice. In particular, it tends to be seen as 
part of a broader regime of the law of intellectual property law that functions to 
regulate the commercial exploitation of ‘intellectual’ products by defining these as 
objects in which property rights subsist. And yet precisely because it achieves its 
regulatory goals only by defining its objects in this way, copyright law is always 
necessarily engaged in producing representations of those objects in the process of 
regulating their disposition and use.'° 


She goes on to argue that, “The central message of cultural theory is that discourses 
which it holds to be social rather than individual in origin produce rather than simply 
express meanings and therefore actively construct what tends to be thought of as 
‘reality’; that everything that makes up this ‘reality’ is therefore a product of, rather 
than prior to, culture (i.e. that ‘reality’ is an effect of the myriad discourses that form 
the symbolic order of culture); that different discourses can produce different 
meanings for what seems to be the same aspect of ‘reality’; that these differences 
cannot be resolved by invoking a true reality which is beyond discourse; that culture 
nonetheless gives shape to ‘reality’ by privileging some meanings over others; but 
that these dominant meanings are inherently unstable and liable to be disrupted 
by alternative, suppressed, meanings’:"” 


Thus when we encounter the relationship between law and cinema, lets not 
forget that very often the very existence of a film as a social text of circulation 
is dependent on the law, and curiously the first collective gaze that takes place 
in a film theatre is on the censor certificate. 
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But the law does more than merely allow or disallow a film, and a perusal of 
some of the notes and comments in the archives of the censor board is very 
revealing. A famous documentary film maker, when facing the censor board 
was asked to replace a shot (the shot in question was a poetic meditation on a 
ladder placed on a wall, and the cameras took its time traversing up and down 
the ladder), on the grounds that this was not cinema, and instead the director 
would do better by replacing it with another shot suggested by the censor 
board. Indeed it could then be argued that the role of the censor board as not 
merely been to censor that which should not be seen, but also to constantly 
produce a theory of that which ought to be seen. And that which ought to be 
seen is produced in conjunction with other registers of knowing, such as 
citizenship, taste, ideas of the public good, development etc. 


Lets now turn to a survey of the existing approaches and critiques of censorship 
which can be classified on the following basis:"® 


a. The first argument is that the entire gamut of media laws that seek to 
impose restrictions on communication emerge historically from the 
experience of colonialism. In the transition to a postcolonial society, and 
despite the adoption of a fundamental right to freedom of speech and 
expression, there has not really been a transition worthy of a democratic 
republic. We would have to revamp completely a number of laws including 
the cinematograph act that curtail our ability to fully exercise our 
fundamental right to freedom of speech and expression.'” 


b. The second critique of censorship stems from the claim that censorship 
has always served the political agendas of ruling governments. From the 
ban of Kissa Kursi Ka during the emergency and the conflict over films 
critiquing the rise of the Hindu Right during the BJP regime, there has 
been a concerted move to use censorship as a political tool for the exercise 
of power.” 


c. The third critique looks at idiocy and hypocrisy of the institution, pointing 
out the double standards and anachronistic principles on which it is based. 
Ideas of morality and decency for instance that were established during 
Victorian England still prevail as a standard in the 21* century. This leads to 
an absurd situation where there can be no depiction of any sexually explicit 
content, while at the same time allowing for crude and clumsy sexual 
representations. The argument is also true for the regulation of scenes of 
excessive violence, where on the one hand you have jingoistic, violent 
films like Gadar being passed by the CBFC without any cuts, and then you 
have attempts to ban films like War and Peace which critique chauvinism 
and promote peace.”' 
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d. A fourth strand looks at the redundancy of imposing censorship on cinema 
when new technologies of communication from satellite and cable TV and 
the internet have made content of all forms available, and the futile attempt 
to impose censorship on cinema. The anxiety around cinema as a technology 
emerged in a very different era and all theories of the impact of cinema 
just do not hold good any more.” 


e. A fifth approach is to show that there is no relationship between the alleged 
fears over the influence of media and any actual effects. And all examples 
that are cited of such influence are best aberrations and often fablist. 
The evidence supported such a claim arises from the fact that films which 
allegedly pose a law and order problem have often been screened without 
ever a problem arising. It would have to be argued that if it were true that 
people were influenced by whatever they say, then the same would have 
to be true of the fact that they saw a lot of films which were affirmative 
and affirming in values etc. e.g. ‘feel good love films‘? 


f. There is also a school that argues that there is no problem with censorship 
per se but that it should only be used, and that too moderately, against 
material that would qualify as hate speech including propaganda against 
minority communities and sexist materials. 


There is an element of truth in all of the arguments, and in this book we build 
on some of these questions, and pose a slightly different question. If one looks 
at the entire gamut of the regulation of cinema, and they are connected to 
each other, it spans broadly into three domains. Firstly, there is the regulation of 
the industry itself, through mechanisms of taxation, the dispute over industry 
status, the licensing regime etc. Then there is the question of the regulation of 
the content or the film itself, which emerges through censorship and certification, 
and finally there is a the reformist agenda which looks at the ways in which 
regulation can be used in a pedagogic sense of teaching people how to see 
(as citizens). We are interested in these three aspects not as distinct phenomena, 
but different strands whose interaction provides us our holistic understanding 
of censorship. The focus on the courts as a site for challenging censorship 
sometimes misses the point that the court is also a part of the larger apparatus 
of censorship, which may not manifest itself very strongly in the first or the 
second aspect, but appears very significantly in the third aspect of censorship. 


To argue that the law constitutes cinema, it may seem that we are in the 
danger of over stating the power of the law. Is it not the case for instance that it 
is only in exceptional cases that the film is actually banned and that no viewer 
of a film actually feels the presence of the Law while watching a film? 
The point here is not to attempt to privilege a totalizing account of the law, but 
to acknowledge its pervasive presence, and to pay attention to the relationship 
between the diegetic moment and the extra textual presence of the law. 
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Sometimes this moment may not even be constituted by a formal legal process, 
but coded through conventions to work as quasi law. Madhava Prasad notes the 
absence of kissing in Indian cinema for a long time, even though there was no 
prohibition against it in any form at all, as a staging of the public/private divide 
in India. 2* Madhava Prasad argues, that when we watch a kiss, which is replaced 
by two flower or birds, we are in fact watching the staging of a prohibition, 
since the act itself is not denied in the film but the representation of the act is 
denied. 


At other times, the law graphs itself into the narrative, even without our 
knowledge. Certainly, one of the best kept secrets in the history of Indian 
cinema is Gabbar Singh's death in Sholay. In the original cut made by Ramesh 
Sippy “the Thakur kills Gabbar with his feet, wearing shoes that the servant 
Ramlal has fashioned with nails fitted in the soles. The armless Thakur first 
crushes Gabbar’s arms. Then they stand face to face, two armless warriors, two 
equals. And then the Thakur pounds Gabbar to death as if he were a venomous 
snake; he does not stop till the dacoit is a bloody mess under his shoes. Then he 
breaks down and cries. He weeps long and hard.””° 


The censors objected on grounds that it was dangerous, while the emergency 
was imposed, to show a police officer taking the law in his own hands (or more 
accurately his legs), and that it would open a can of worms if it were allowed. 
The Sippy’s fought hard to retain their version, but could not prevail, and at one 
point Ramesh Sippy even threatened to take his name off the film. He said 
“who was going to explain to the discerning audiences that actually this was 
what was intended but this was what had come out, and why it had happened?” 
But economic sense prevailed, and the censors had their way, and Ramesh 
Sippy changed the ending to ‘make the police arrive just in time to declare the 
classic lines ‘kanoon apne haath me mat lena’. 


Sometime while reading cases on film censorship, on why certain films should 
be banned, it almost seems to border on the fantastical. If Kafka and Borges had 
to write a collective history of ubiquity, the site of film censorship might have 
well been worthwhile to explore their rich imagination in. But, we suggest that 
it also might be equally fruitful, since we are dealing with the domain of the 
fantastical, to take legal and juridical fantasy a little more seriously and enjoy its 
various vicissitudes and dimensions. The recurring anxiety and nightmare of a 
world of violence, immorality and deviant sexuality, of unruly women and warped 
children, that will be unleashed if certain films are allowed to be seen has to be 
taken seriously. They are after all, merely the symptoms that allow us to enjoy, 
more thoroughly, the very precise fantasy of a disciplined public watching films 
in an orderly fashion to collectively create a proper public sphere. 


Chapter 2 
Touch of Evil 


Continuing with the ubiquitous as a fertile ground, from which to explore the 
complex dynamics between law, cinema and censorship, we now turn our 
attention to the career of one word, which find itself repeated over and over 
again in debates on cinema and its impacts. The word ‘Evil’ is perhaps the most 
resurrected word in the vocabulary of censorship. A quick survey, both of 
poplar discourse as well as the juridical discourse on cinema quickly reveals 
the ease with which cinema is narrated in terms of evil. A quick perusal of 
either a newspaper or a court decision on film shows an obsession with the 
‘evil influences of cinema’ the ‘capacity of film for evil) the ‘evil impact’ and the 
need to contain this evil. 


The evil of cinema emerges as the primary reason for the justification of a 
difference in treatment accorded to cinema, compared to the other arts. 
But what is the difference between the invocations of the word evil in relation 
to cinema, in contrast to other modes of expressive speech such as literature? Is 
the word evil used in the context of cinema, just another descriptive word that 
has slipped into common parlance, and reduced into a thoughtless cliché? Or is 
there a possibility that the invocation of ‘evil’is more than a mere coincidence 
that actually has a complex history, with a number of consequences for the 
ways in which we understand even contemporary debates on film censorship? 


Tom Gunning, whose work we rely on in this chapter, argues that while literature 
is said to have the capacity to represent evil, the question that emerges in the 
case of cinema, is whether it is inherently evil? In other words, it is the medium 
itself, and not merely a particular film or a class of films, which can embody evil. 
So “evil is something that literature expresses; but it is not inherent in the very 
signifiers of the text, the materiality and perceptual qualities of literature. But with 
cinema... doubts arise about its innocence from its origin.””” So what then are the 
qualities of cinema that make it a suitable candidate for evil? 


This chapter attempts to reconstruct a genealogy of evil in relation to cinema. 
We shall do this by tracing backwards, the history of the ways in which the 
notion of evil has always inflicted legal accounts of cinema, both in India and 
internationally. So we need to begin by looking at the various milestones of evil 
in law’s response to cinema. 


In the history of censorship in India, one of the most significant landmarks is of 
course the Supreme Court case, K. A. Abbas v. Union of India.” Abbas was a 
landmark judgment that tested for the first time, the constitutional validity of 
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pre censorship for cinema. The significance of the case arises from the fact that 
the petitioner had actually won the battle against the censor board, but he 
subsequently amended his petition to raise a larger constitutional challenge, 
that ‘pre censorship” for cinema was in violation of Art. 19(1)(a) or the 
fundamental right to freedom of speech and expression. The case therefore 
dealt with the question of cinema as an institution itself, and still remains the 
leading judgment pronounced by the Supreme Court on the question. A reading 
of Abbas’s autobiography suggests that the film was made for no other purpose 
than to challenge the constitutional validity of pre censorship for cinema.” 


In the Abbas case, the Court upholding the differential treatment afforded to 
cinema had to construct an argument of difference, which distinguishes cinema 
from any other medium. Justice Hidayatullah does this by holding that : 


“It has been almost universally recognized that the treatment of motion 
pictures must be different from that of other forms of art and expression. 
This arises from the instant appeal of the motion picture, its versatility, 
realism (often surrealism), and its co-ordination of the visual and aural 
senses. The art of the cameraman, with trick photography, vistavision and 
three-dimensional representation thrown in, has made the cinema picture 
more true to life than even the theatre or indeed any other form of 
representative art. The motion picture is able to stir up emotions more 
deeply than any other product of art. Its effect particularly on children and 
adolescents is very great since their immaturity makes them more willingly 
suspend their disbelief than mature men and women. They also remember 
the action in the picture and try to emulate or imitate what they have seen. 
Therefore classification of films into two categories of ‘U’ films and ‘A’ films 
is a reasonable classification. It is also for this reason that motion pictures 
must be regarded differently from other forms of speech and expression. 
A person reading a book or other writing or hearing a speech or viewing a 
painting or sculpture is not so deeply stirred as by seeing a motion picture. 
Therefore the treatment of the latter on a different footing is also a valid 
classification.” 


All the central concerns about cinema, which one sees in most legal responses 
are both confirmed, as well as rehearsed in this paragraph. According to the 
decision, the essential qualities that distinguishes cinema from any other form, 
include its visual quality that allows for a comprehensive experience involving 
all the senses, its ability to stir up emotions, and the creation and manipulation 
of images in a way that cannot be matched by any other form. The judge also 
says that the problem of cinema arises not so much from its inability to represent 
reality, as much as the fact that it is able to do it too effectively. Finally, it is held 
that cinema has the ability to impact differential classes of people differently, 
especially children who are prone to believe whatever is happening as a result 
of their inability to distinguish between the illusion on the screen and reality. 
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This single paragraph has more or less become the cornerstone for the way in 
which the law deals with cinema (with a few variations), and is quoted in 
almost every successive case related to the Cinematograph Act in India. 


It did not help Abbas’s case that he himself had written in a similar manner on 
the nature of cinema, and the court in this case gleefully quoted Abbas himself 
to buttress their argument. They cited Abbas’s argument “even if we believe 
that a novelist or a painter or a musician should be free to write, paint and 
compose music without the interference of the State machinery, | doubt if 
anyone will advocate the same freedom to be extended to the commercial 
exploitation of a powerful medium of expression and entertainment like the 
cinema. One can imagine the results if an unbridled commercial cinema is 
allowed to cater to the lowest common denominator of popular taste, specially in 
a country which, after two centuries of political and cultural domination, 
is still suffering from a confusion and debasement of cultural values. Freedom of 
expression cannot, and should not, be interpreted as a license for the cinemagnates 
to make money by pandering to, and thereby propagating, shoddy and vulgar 
taste.”* 


While the Abbas judgment may have been the first time that the Supreme 
Court in India was asked to address the question of the very nature of cinema, 
surely it could not be the first attempt to do so. Where then does the court get 
its idea of the nature of cinema from? What existing accounts is it relying on to 
provide an intelligible account of cinema? It is interesting to note that one of 
the first cases cited by the judges in the Abbas case is Mutual Film Corporation 
v. Ohio”, which we shall return to in a bit. The judges also cite a study that had 
been conducted on the status of film censorship in India called the Khosla 
Committee Report. 


Khosla Commitee Report, 1968 


We shall therefore retrace their steps and visit the Khosla Committee. 
This committee was set up in 1968 under the chairmanship of a retired Chief 
Justice of the Punjab High Court, G. D. Khosla, and the mandate of the Committee 
was as follows: 


1. To study the effect of films exhibited in public on the people in the context 
of changing needs of society 


2. To enquire into the state of films in India with regard to their artistic content 
and healthy mass appeal in relation to existing regulatory procedures 


3. To study the working of existing laws, machinery and procedures for the 
certification of Indian and foreign cinematograph films for public exhibition 
in the country 
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4. Torecommend on the basis of the above studies, measures for improvement 
in the existing censorship laws, machinery and procedures with a view to : 


a. enabling Indian film to develop into an effective creative medium 
keeping in tune with contemporary trends in social conduct and 
practices and responsive to the emotional and intellectual needs of 
the people 


b. promoting between the film industry and the regulatory organization 
a close understanding, which would be conducive to the production/ 
exhibition of films of artistic excellence, high entertainment value and 
accepted moral standards 


c. preventing the production/exhibition of films which offend against 
public taste” 


We find the invocation of the evil of cinema several times in the report. Tracing 
the history of cinema in India, the report states that initially “A few films with 
erotic content produced possibly for the entertainment of the troops in wartime 
found their way into some of the cinema houses in India. But beyond titillating 
a few adolescent lads and provoking some amused and shamefaced titters, 
they scarcely made any impact on the cinema audiences. The evil, if evil it was, 
has however gradually increased.”* 


It also goes into the familiar question of what distinguishes cinema from any 
other medium and states that “A modern sound film, especially the version in 
vivid realistic colours is unique amongst all art forms and media for its evocative 
potential. The viewer is apt to forget the real world around him, because it is 
completely hidden from him by the impenetrable curtain of darkness, which 
surrounds him and engulfs him. The device of photographing faces and 
expressions from extreme close up accentuates the realism of what happens 
on screen, and not only facilitates but compels a sense of identification with 
the characters in the film. A book is usually read in an environment that 
discourages make belief. The presence of the real, the actual world cannot be 
shut out or forgotten. Also the reading is spread out over many days or many 
hours, and the very passage of time, especially if there are many interruptions is 
a reminder of the unreal and the fiction of the book. A film on the other hand 
runs for two or three hours without interruption. The continuous concentration 
on the subjects, the feeling of isolation in the darkened cinema hall and the 
vividness of the moving and speaking pictures conjures up an atmosphere of 
reality about the whole experience.” 


The report, like many others before it, and many others after it, is always a little 
ambivalent about who exactly it is speaking for.On the one hand it refers to an 
abstract public, ‘the audience’ and on the other it always distinguishes, on the 
basis of class, gender and age, the more vulnerable members of this abstract 
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audience. Censorship is meant for the protection of this other audience, and 
the effect of cinema is always seen in terms of this class, while the mature 
reasonable audience is never brought into the discussion as an object of 
discourse. It is interesting that even in terms of methodology, the report looks 
at empirical evidence pertaining to children but is able to then generalize on 
the inherent properties of film. The theory of the “infantile public” is based on 
empirical studies of the impact of cinema on children, but then becomes a 
metaphor for the general audience, thereby inviting regulation.’” 


Consider for instance the following paragraph from the Khosla Committee 
report — 


“The impact of film is so vivid and so immediate, and so penetrating that 
the extent of identification with the episodes displayed on the screen is 
so complete that all but few of the more cultivated and balanced 
individuals can discount the compulsive and persuasive force of what 
they see. The vast majority of film audiences are possessed of minds 
which are readily influenced by the pseudo realism of screen shows, 
and not only are their minds affected by what they see, but their habit, 
their conducts and behaviors towards fellow beings are influenced by it. 
The written word is understood only by a few people, and the spoken 
word reaches out even fewer, but the film contains a complete and 
immediate appeal for everyone, men, women, children, whether literate 
or illiterate, whether intelligent or unintelligent. It makes it impact by 
simultaneously arousing the visual and the aural senses. It is possible for 
a film to be seen by 2 million people in a day, and if post production 
measures are taken then it might be too late. And it will already have 
done irreparable damage. This circumstance places film in a class by 
itself, as it affords an irresistible temptation of filmmakers to exploit the 
baser senses of the immature and simple minded people for commercial 
purposes.” 8 


While the Committee had commissioned empirical research to be done by two 
institutions in India, they were not happy with the outcome of the commissioned 
studies, and instead chose to rely on the findings of a study made in 1933 by 
Henry James Forman titled “Our Movie Made children’ They argued that while 
Forman’s study was published in 1933, the “manner in which the child’s mind 
works has not altered in the slightest degree, the conclusions arrived at by the 
author cannot be said to be obsolete.” 


Forman’s study essentially looked at a range of concerns including 
1. The impact of cinema on the sleep and dreams of children 


2. Its impact on the eyes of children, and on their emotional state 
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The report argued that “The modern film audience craves for amusement and 
amusement alone. The film industry provides this amusement, but it is clear that 
the art which is aimed at or which provides pure amusement, has a dangerous and 
disruptive character, because it tends to make the mind dull and flabby, it arrests 
the thinking process, and it dulls the creative impulse and makes people both 
physically and mentally lazy’. A large part of the Forman study also focused on 
the relationship between cinema and criminal deviance, and argued that there 
was a direct co relationship between the watching of a film and the commission 
of acrime. 


Extract of Lessons of Cinema from The Forman Report (1933) 
5.24 The investigators made a list of the tricks learnt by young delinquents 
from films. Here is the list — 
1) Howto open a safe by “feel” of dial. 
2) Howto enter a store by forcing lock with crowbar and screwdriver. 
) How to take door off hinges to force way into apartment. 
4) To cut burglar alarm wires in advance during the day. 
) 


How to break window noiselessly for forcing way into store or house 
to be, burglarized, by pasting flypaper on window before breaking it. 


(6) | How to act and what to do in robbery with a gun. 
(7) Use of brace and bit to drill lock out for forcing entrance into store 


(8) Use of glass-cutter to cut glass of window away so that window-lock 
can be opened. 


9) Technique of sudden approach and quick get away in robbery. 
10) How to jimmy a door or window. 
) Use of master-key for gaining entrance to a house. 


1 
2) idea of looking for secret panels hiding wall safes, in burglarizing 
houses. 


13) How to open or close a lock with a pair of tweezers. 


14) How to force the door of an automobile with a piece of pipe. 


( 

( 

(15) Idea of stealing silverware in burglaries. 

(16) Idea of renting an apartment for gang “hangout” 
(17) “The scientific way” - Leaving no finger-prints. 

( 


18) How to use weapons - Pistols, shotguns, machine guns, blackjacks, 
brass knuckles, bombs. 


Touch of Evil 23 


(19) Eluding police by turning up alley, turning off lights, then speeding 
in the opposite direction. 


(20) Gambling with (and cheating) drunken persons. 

(21) To pose as a gas inspector for purposes of burglary. 

(22) How to drown out shots of guns by back-firing. 

(23) How to maim or kill motorcycle police-man by swinging and stopping 


car suddenly. 
(24) How to pick pockets. 


(25) How to accomplish jail breaks by using a truck to pull bars from 
windows or doors. 


(26) The use of ether on sleeping occupants of a house being burglarized. 
(27) The use of gloves in burglary. 
(28) To beware of alarms or plates in front of safes. 


(29) The use of an arc-burner, to burn out combinations of safes without 
noise. 


(30) Howto sell liquor in “Booze racket” by coercion. 
1) Importance of establishing an alibi. 


(32) Carrying a machine gun in a violin case as found by Professor 
Thrasher’s investigators. 


The idea that people, especially younger people emulate whatever they see on 
screen also informs the ‘evidence’ provided by the Khosla Committee in the 
context of India*'. One of the rather hilarious examples cited by the committee 
narrates the tragic story of a newly wed couple, and the impact that cinema 
had on their marriage. 


“The other instance relates to a newly married couple who went to a 
hill station to spend their honeymoon. On the very first day, the girl 
asked her young husband to make love to her in the manner of film 
lovers, by running around her after trees and bushes and singing to her. 
The young man felt very embarrassed and told his wife that he would 
not be expected to behave in this ridiculous manner, and real life was 
not like films. The wife took umbrage and sulked during the rest of the 
day.The next day, at a large party which the young couple were attending, 
the bride suddenly ran to the husband and sitting down on his lap, 
loudly asked him to sing for her. The husband immediately got up and 
told her not to make a fool of herself in public. Such unimaginative 
property of conduct on the part of the young bridegroom disillusioned 
the girl so much that she left him and asked for a divorce’” 
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Referring to the Rajya Sabha debate that preceded the formation of the Khosla 
Committee, they cite one of the debates in which one of the members argued 
that the producers of films lack knowledge of Indian culture and are motivated 
by box office returns only. Hence the film industry was beset by evils of 


degradation, cupidity and caprice.* 


The Khosla Committee report remains the single most important study of a 
large scale in postcolonial India on the institution of censorship, but it is perhaps 
time to move back a little further into the colonial era, where a massive 
committee The Indian Cinematograph Committee (“ICC”) was established to 
look into the effects of cinema on the native population and the efficacy of 
The Cinematograph Act of 1918. Many parts of the ICC report were also cited in 
the Khosla Report. 


The Indian Cinematograph Committee 1928 


The Indian Cinematograph Committee (which we shall discuss in detail in the 
next chapter) was established in 1928, to examine the impact of cinema on the 
natives in India. They dealt with the question of cinema, while it was at a very 
nascent stage and barely three decades old. So in many ways the ICC had to 
create the way for an understanding of the object of cinema itself. The report 
begins with the by now familiar question, of why cinema should be accorded a 
different status. The two main reasons for a differential treatment of cinema, 
according to the ICC, emerges from cinema’s appeal to a much wider audience 
and its unique sensorial impact. 


They said that the number of people who witnessed a successful play was 
infinitesimal compared to the vast numbers who witness a successful film. 
The second reason provided by the ICC was that the “film has a special and 
particular appeal. It has to achieve its effect visually, without the aid of the 
spoken word. The result is an exaggeration of physical expression and suggestive 
action, and every device is employed in order to intensify the visual impression. 
One such device, the close up has a particularly direct and vivid impression 
produced upon the mind of the spectator’ 


This is the period when there was great deal of anxiety over the capacity of 
natives to read films, given that a bulk of the films were of American origin, and 
dealt with ‘immoral subjects; the colonial authorities amongst other things were 
worried about how these images would tarnish the dignity of the empire. 
A widely cited article of the era stated that “One of the reasons for the hardly 
veiled contempt of the native Indian for many of us may be found in the introduction 
of the development of ‘moving pictures’ in India. Imagine the effect that such films 
would have on the oriental mind. Like us, the Indian goes to the movies, but he is 
not only impressed by the story of the film, but by the difference in dress, in customs 
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and in morals. He sees our women in the films in scanty garb and he marvels at our 
infantile humor, his own is on a higher and more intellectual level. He forms his 
own opinions on our morals and during the mighty unrolled dramas of unfaithful 
wives and unmoral husbands" The ICC was also preceded by a visit by 
The British Social Hygiene Delegation who claimed that all over India, the evil 


influence of cinema was cited by educationists and representative citizens as 


one of the major factors in lowering the standards of sex conduct, and thereby 
tending to increase the dissemination of disease. 


The ICC in the course of their study interviewed a wide range of people, and 
even attempted to interview Gandhi on the question of cinema. Gandhi, while 
declining said that “Even if | were so minded | would be unfit to answer your 
questionnaire, as | have never been to the cinema. But even to an outsider, the 


evil that it has done and is doing is patent. The good, if any at all, remains to be 
proved” Gandhi's statement provides us with yet another vital clue that one 


does not actually have to attend, or engage with cinema to know that it is evil, 
and the knowledge of the evil of cinema is already apparent for anyone to 
see”, Interestingly in 1939, K A Abbas had written a letter to Gandhi urging 
him to reconsider his opinion on the idea of the evil of cinema. He writes 
“Today | bring for your scrutiny - and approval - a new toy my generation has 
learned to play with, the CINEMA! — You include cinema among evils like 
gambling, sutta, horse racing etc... Now if these statements had come from any 
other person, it was not necessary to be worried about them... But your case is 
different. In view of the great position you hold in this country, and | may say in 
the world, even the slightest expression of your opinion carries much weight 
with millions of people. And one of the world’s most useful inventions would 
be allowed to be discarded or what is worse, left alone to be abused by 
unscrupulous people. You are a great soul, Bapu. In your heart there is no room 
for prejudice. Give this little toy of ours, the cinema, which is not so useless as it 
looks, a little of your attention and bless it with a smile of toleration’”” 


Mutual v. Ohio, US Supreme Court (1915) 


Our final stop, before we move to try to understand where all this investment 
into the evil of cinema comes from is the case that we briefly alluded to earlier, 
namely Mutual Film Corporation v. Ohio*®, which was decided in 1915, three 
years before the introduction of the Indian Cinematograph Act in India. 


Like the Abbas decision, the importance of this case rests in the fact that it 
was the first case in the United States to challenge the constitutional validity of 
‘ore censorship’ Again, this was not related to one particular film as such but on 
the nature of cinema itself, and whether it was entitled to protection under the 
First Amendment clause of the US constitution which guarantees freedom of 
speech and expression.” 
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The Supreme Court upheld the validity of pre censorship for cinema, and argued 
that cinema was not entitled to the first amendment guarantee. In other words 
it could not seek the same level of protection as other modes of expression, 
thereby placing cinema outside the domain of creative and expressive speech 
such as press and literary utterances. Mutual remained good law until 1952, 
when the Supreme Court overruled Mutual and held that movies did warrant 
the First Amendment protection.”° 


The Mutual case allowed the courts, to reflect for the first time on the 
very nature of cinema, and the definition or lack of it, in the eyes of the law. 
The argument advanced by Mutual Film Corporation was that cinema was akin 
to the press, in terms of its ability to communicate ideas and information to the 
public, but the Supreme Court rejected this argument. The court found that 
cinema could not be compared to the press, and in the three most significant 
paragraphs of the judgment held that : 


“Films of a ‘moral, educational, or amusing and harmless character shall be 
passed and approved,’ are the words of the statute. No exhibition, therefore, 
or ‘campaign’ of complainant will be prevented if its pictures have those 
qualities. Therefore, however missionary of opinion films are or may become, 
however educational or entertaining, there is no impediment to their value 
or effect in the Ohio statute. But they may be used for evil, and against that 
possibility the statute was enacted. Their power of amusement, and, it may 
be, education, the audiences they assemble, not of women alone nor of men 
alone, but together, not of adults only, but of children, make them the more 
insidious in corruption by a pretense of worthy purpose or if they should 
degenerate from worthy purpose.” 


“We immediately find that the argument is wrong or strained which extends 
the guarantees of free opinion and speech to multitudinous shows which 
are advertised on the billboards of our cities and towns, they (motion 
pictures) indeed may be mediums of thoughts, but so are many things, so 
is the theater, the circus and all other shows and spectacles. Rather than 
being organs of public opinions, of ideas and sentiments, published and 


known, vivid, useful and entertaining no doubt, but as we have said, capable 
of evil.” 


“They are mere representations of events, of ideas and sentiments published 
and known; vivid, useful, and entertaining, no doubt, but, as we have said 
capable of evil, having power for it, the greater because of their 
attractiveness and manner of exhibition. It was this capability and power, 
and it may be in experience of them, that induced the state of Ohio, in 
addition to prescribing penalties for immoral exhibitions, as it does in its 
Criminal Code, to require censorship before exhibition, as it does by the Act 
under review. We cannot regard this as beyond the power of government**' 
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In all three paragraphs of the judgment we see the evocation of the idea of the 
evil of cinema. In the first instance cinema is capable of being used for evil. 
In the second instance, cinema is acknowledged to be capable of being a 
medium of communication, but only in the same way that other spectacles 
such as the circus may be considered to be communication, rather than the 
way that the press may be considered an organ of public opinion, and precisely 
because of the fact that it is only a medium of entertainment, and yet capable 
of influencing the public is hence capable of evil. And in the third instance the 
capacity for evil arises from the very nature and quality of cinema, with its 
ability to manipulate visual experience with its uncanny vividness and attraction. 


While Mutual v. Ohio was finally overruled in 1952, it is important to remember 
that it was good law for one of the most important period in film history, 
the golden years of cinema in Hollywood as well as many other parts of the 
world, a period which saw the emergence of the talkie, of narrative cinema, 
and the consolidation of the industry globally. In a sense the golden period of 
early cinema was marked by its status as an illegal object, or at least an object 
that could not claim the same legal status as other mediums of communication. 
Secondly, despite the fact that it was over ruled in 1952 when films were 
brought within the framework of the First Amendment, the Mutual case 
established the dominant mode of a legal understanding of cinema, which 
with some minor variations still remains the same. To quote Garth Jowett 
“The decision remained in place for 37 years, and provided the basis not only 
for various state and local film censorship boards but also the legal definition of 
cinema's status (or lack thereof) as a medium of public discourse, defining the 
terms under which the Hollywood system, operated during its period of 
ascendancy and triumph"? 


To get a sense of the influence of the Mutual decision, we only need to see a 
1989 Indian Supreme Court decision which begins by citing Mutual v. Ohio, and 
then goes on to almost paraphrase the judgment in its own account of cinema. 
It says, 


“as an instrument of education it (Cinema) has unusual power to impart 
information, to influence specific attitudes towards objects of social value, 
to affect emotions either in gross or in microscopic proportions, to affect 
health in a minor degree through sleep disturbance, and to affect 
profoundly the patterns of conduct of children“ (See Reader in Public 
Opinion and Communication, Second Edition by Bernard Berelson and 
Morris Janowitz, p. 390.) The authors of this book have demonstrated (at 
pp. 391 to 401) by scientific tests the potential of the motion pictures in 
formation of opinion by spectators and also on their attitudes. These 
tests have also shown that the effect of motion pictures is cumulative. 
It is proved that even though one movie relating to a social issue may 
not significantly affect the attitude of an individual or group, continual 
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exposure to films of a similar character will produce a change. It can, 
therefore, be said that the movie has unique capacity to disturb and 
arouse feelings. It has as much potential for evil as it has for good. It has 
an equal potential to instill or cultivate violent or good behavior. With 
these qualities and since it caters for mass audience who are generally 
not selective about what they watch, the movie cannot be equated with 
other modes of communication. It cannot be allowed to function in a 
free marketplace just as does the newspapers or magazines.” 


Cinema’s Capacity For Evil 


We can now move to understanding the historical basis for this idea of evil that 
seems to be the common current that links such diverse spatial and temporal 
responses to cinema, from the Mutual case to the ICC to the Abbas decision. 
While we shall have more occasion to speak about this, it is important to 
remember the context in which cinema appears as a form of mass 
entertainment. In the US for instance, cinema emerged in the context of massive 
anxieties about the new working class immigrants, who were ‘prone to violence, 
illegality, sexual perversion, and crime” This is in sharp contrast to the public 
domain of rational communication like the press and literature. The status of 
cinema as a visual medium that had appeal to the illiterate masses made it 
immediately a medium of suspicion. 


It is worthwhile to reiterate Justice McKenna’s concern in the first paragraph 
extracted above. He says “But they may be used for evil, and against that possibility 
the statute was enacted. Their power of amusement, and, it may be, education, the 
audiences they assemble, not of women alone, nor of men alone, but together, not 
of adults only, but of children, make them the more insidious in corruption by a 
pretense of worthy purpose or if they should degenerate from worthy purpose. 
Indeed, we may go beyond that possibility. They take their attraction from the 
general interest, eager and wholesome it may be, in their subjects, but a prurient 
interest may be excited and appealed to. Besides, there are some things which 
should not have pictorial representation in public places and to all audiences.” 


It is the idea of who is watching a film that becomes the basis of the capacity of 
cinema for evil, and the relation of this particular public, to the apparatus as well 
as through the apparatus to themselves, that distinguishes the cinema from 
other communication medium. The history of the status of the cinematic public 
has been documented by a range of scholars including Miriam Hansen, Stephen 
Hughes, SV Srinivas etc. *° 


Tom Gunning in his study of the decision says that most scholars, in their reading 
of the decision have focused on this aspect of the judgment, the relation of the 
new technology to the politics of the public sphere. But in a sense that focus 
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still does not completely address the question of the capacity of the new 
technology for evil. 


Instead he proposes that the real question is : 


“What is cinema's power and what does it have to do with evil? I would like 
to broaden this context of the discussion of films capacity for evil, not by 
turning to institutional censorship and its discourses , but rather by exploring 
a deep rooted suspicion of the nature of cinema and spectacle itself. Rather 
than simply exemplifying a reactionary scheme by a threatened elite, 
although that certainly plays a role here), arguments about the nature of 
cinema of the sort that Justice McKenna introduced derive from long 
standing discussions about the nature of vision and visual entertainment 
and their emotional effects. Claims about the unique nature of the cinema 
must be situated within a tradition of visual illusion that has long been 
associated with evil. These suspicions stretch (in their modern form) from 
the Enlightenment to, | would claim the foundational theories of academic 
film studies.” 5 


McKenna’s decision in the Mutual case sets into play the argument of the 
difference between cinema and other medium, and is the bed rock for the pre 
censorship of cinema, and his assumptions still hold true for most legal arguments 
about cinema. So it is perhaps worthwhile to explore these assumptions in 
some details. The two primary reasons for the paranoia and anxiety around 
cinema seem to be informed by: 


a. The fact that cinema constituted a very different experience, as a result of 
its technology. The ability to combine visuals with an illusion of movement 
distinguishes it from other experiences, including other visual phenomenon 
including photography and painting. While there are a number of references 
to older visual technologies such as the magic lantern, it is the idea of 
movement which adds the critical component to the experience of cinema 


b. Its vividness, or in other words it ability to create a hyper validated physical 
experience as a result of its reliance not on the spoken or literary word, but 
on images, and even then on a different experience of images from the 
Static 


These two components of the experience of cinema, it is argued, places the 
audience in a very different relation to the apparatus and the experience of 
cinema is often narrated as the experience_of bewitchment, hypnosis, being 
put under a spell, the viewer being in a state of trance, and finally the ability of 


cinema to make the viewer come under its undue influence. 


A range of scholars working on the history of urban experience have 
demonstrated the shock and awe experience of urban modernity. These 
experiences relied as much on new technologies of representation, as they did 
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on transforming urban experience into an experience similar to encountering 
images on a massive scale. The nineteenth century in particular saw changes 
brought in the sphere of the everyday and quotidian experience, through popular 
culture.” i 


By the late nineteenth century there had been a massive shift in the very idea 
of experience, and the replacement of the lofty world of verbal communication 
by means of the visual, also changed the ways in which aesthetic experience 
was understood. If aesthetic experience had been dominated thus far by ideas 
of the sensibilities, there seemed to be a shift to the idea of sensation and the 
focus was on a unique physical experience enabled by the advent of a new 
modernity. 


Even the critical tradition that looked at the experience of the new modernity 
relied as much on their imagery of cinema, as did early responses to cinema. 
The spokesperson of the Situationists, Guy Deobard for instance would argue 
that “All that was once lived directly has become mere accumulation of 
spectacles. Detached from life, images become autonomous, producing a reality 
that is but pseudo-real. The spectacle is the most general form of the commodity 
conforming to that historical moment when the commodity form completes its 
colonization of life. Time and space now become abstract and lifeless, the 
former unity of the world is lost" The late nineteenth century was indeed the 
period of the reworking of the idea of sensation itself, from the sensational 
novel to the sensational drama to various sensational modes of entertainment. 


AMUSEMENTS. 
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The response of suspicion to cinema is therefore marked by a duality, where on 
the one hand, cinema emerges in the context of a changing landscape of 
entertainment, urban experience, new public spheres and hence is subject to 
the existing responses to this transition. And on the other hand, cinema 
emerges as the final challenge of the fin-de-sicle where it incorporates all the 
existing technologies, and exceeds them at the same time, emerging as 
the challenge of the early twentieth century. It was a challenge both as a 
phenomenon which opened up a domain of experience hitherto unknown, as 
well as a problem of social knowledge: what were the ways in which existing 
modes of classifying and regulating social experience, would respond to the 
challenge of cinema? 


Theories of visual experience that prevailed especially in relation to the 
sensational visual experience offered by chromolithograph were all centered 
on the illusory nature of such experience. The use of exaggerated colour, and 
the easy reproducibility of the images diluted the ‘aura’ of traditional painting”, 
it challenged the traditional division of the real and the copy, and all of a 
sudden public culture seemed to be saturated by a plethora of inauthentic 
copies, making it increasingly more difficult to maintain clearly demarcated 
lines of reality/ illusion. The fault lied with the very apparatuses which had 
emerged which made or rendered these illusions so lifelike that it threatened 
the foundational premises of experience and sensation itself. 


Following Gunning, we can then try to trace back a little further the history of 
the technologies that preceded and became a part of the history of cinema 
itself, namely the various technologies and instruments that fabricated this new 
visual culture. Gunning says “Let me deepen the historical context of this 
argument. Cinema, understood as a part of the centuries old “great art of light 
and shadow’ displays a truly dialectical and perhaps even contradictory relation 
to the project of the enlightenment. As an optical device, cinema and its visual 
ancestors derive from the new science of optics that fascinated Descartes and 
other Enlightenment thinkers”®' 


These devises had two dual purposes 
e Scientific enlightening (explaining the visual logic behind an optical illusion) 


e Yet at the same time they could be used to create a situation of wonder 
and illusion for a gullible audience, who would be unable to distinguish 
between the illusion and the reality 


For the viewer of the 19" century, cinema appeared within a tradition of visual 
magic, that had become a part of popular entertainment since the Enlightenment, 
reaching a technological climax with the 19" century.” And this is where the 
fascinating paradox of the magician comes into play. For a long time the 
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magician/conjurer/illusionist artisan stood at logger heads with the 
Enlightenment project of inculcating science and rationality. While at the same 
time, they were also the absolute anti thesis of the project of the church. 


The technologies of the magician were the very same technologies of 
Enlightenment science that in a sense undid themselves to reveal the science 
behind the apparent illusion. A number of these optical devices were used 
as pedagogic tools by the young elite of the time, who were being 
instructed in the sciences, and the explanations of visual illusion called into 
question the relationship of knowledge and perception, and inoculated the 
young from superstition associated with the church. lronically, the church also 
used these devices for completely different reasons. The church used the same 
toys to demonstrate the “conditional nature of knowledge and perception in 
the fallen world of creation.” For them, the primary purpose of the optical 
illusion may not lie in simple deception or their ability to fool someone 
into taking them for ‘reality; but rather that such illusions operate to confound 
habitual attitudes towards perception, indeed showing doubts about the nature 
of reality. 


The magician was unlike either the Enlightenment scientist or the church, 
because, unlike the religious clergy who attributed visual illusion to the essential 
fallibility of man’s perception, and attributed it to a higher spiritual ordering of 
the transient world, the magician clearly stated that, what was being seen 
was indeed a trick upon the eyes. On the other hand unlike the Enlightenment 
scientist, the magician refused to reveal the science of the trick, and instead 
asked the viewer to make his or her own call as to what s/he had witnessed, or 
indeed to ask them to disbelieve their own eyes. 


Early Pre Cinematic Visual Toys 
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The suspicion of tricks may derive not only from their illegitimate claims to 
Spurious magical systems of cause and effect, but rather that that there is no 
innocent form of trickery. Thus the inherent suspicion of a visual medium 
emerges as a concern about the means by which knowledge or opinions are 
conveyed. However if it has neither an educational nor a demystifying power 
then it is a dangerous anarchic force. 


So early cinema was equated not just as the product of scientific inventions but 
also associated with conjurers, jugglers and illusionists. Historically jugglers and 
conjurers have been condemned both by religious as well as secular authority. 
A number of cities outlawed such spectacles; New York, for instance, prohibited 
puppet shows, “wire or rope dancing,” and “idle shows, acts or feats usually 
practiced by common showmen, mountebanks, or jugglers.” Ohio, the state in 
which the Mutual Film case originated, maintained a similar list of illegal 
exhibitions: puppet shows, wire dancing, tumbling, juggling, and demonstrations 
of sleight of hand. According to one judge, these measures were necessary and 
valid because the types of shows listed above had the power to distract people 
from their work, causing them to “spend their time to no purpose, and their 
money foolishly, if not viciously.”© 


When we return to the early history of cinema, we find that all the pioneers 
of cinema in America, Europe and India were people who were strongly 
associated with the changing technologies of visual culture and entertainment. 
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Kaliya Marden (1919) 
by Dadasaheb Phalke 
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Georges Melies for instance was a magician who adopted techniques from trick 
photography and cinema into his work. In one of his films, The Spiritualist 
Photographer, he begins with a message addressed directly to the audience. 
As a magician’s assistant enters, he places two inscribed placards, in the front of 
the set, the English text reads “spiritualist photo: dissolving effect obtained 
without a black background, great novelty’ Melies not only directly addresses 
the spectator but also defines his film as a technical trick, pointing out to its 
novel aspect, the lack of a black background, which was generally necessary for 
a solid superimposition in trick films. Though the announcement declares the 
effect to be a spiritualist photo, any claim that the effect is supernatural is 
undercut and Melies invites technical amazement as the new trick rather than 
awe at the mystery. 


Similarly Dadasaheb Phalke, the father of Indian cinema worked as a portrait 
photographer, a stage make-up man, assistant to a German illusionist and finally 
as a magician himself. A number of his early films reveal their close linkages to 
the art of the magician, in its demonstration of illusion and skill. 


Magicians, conjurers, illusionists, jugglers, circus performers all emerged from a 
similar tradition of being able, either through skill or the use of technology to 
cause a disruption to the normal process of visual perception. The idea of the 
juggler’s skill emerging from a sleight of hand or the hand being quicker than 
the eye is a cause of great anxiety, which is a metaphor that is used in the case 
of cinema as well, since it is an apparatus that makes visible things which we all 
know are not there. One of the predecessors devises, the flick book, and then 
subsequently the flip book is described in Reginald Scott’s sixteenth century 
book, “The Discoverie of Witchcraft” as a book that appears to be clean white 
paper, only to be then painted with pictures of birds, beatles and serpents. 
The flick of the wrist which informs the name of the flick book is also the basis 
for films being called flicks later, since cinema depends on a rapid motion of 
lights or flickering. The term thus unites the two aspects of optical trickery, the 
manual skill of juggling and the rapidity of light itself, accenting lights ability not 
only to reveal and enlighten but also to cast shadows and create illusions.” 


In many ways, the contribution of Gunning’s work in this area links for the first 
time the legal discourse around cinema to the epistemological questions raised 
by the response of law to cinema. Thus far, the work has focused on the question 
of the changing nature of the public sphere, all of which are highly critical and 
important, but cannot be understood in isolation. There is indeed something 
peculiar that is happening when the law speaks of the evils of cinema, and the 
notion of evil is linked very critically to a much older history within western 
metaphysics, and Gunning looks at how all of these various intellectual traditions 
contribute to the idea of the evil of cinema. He notes for instance that Descartes’ 
First Meditations begins with the invocation of a conjurer of cosmic proportions, 
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the evil demon (malin geni) who can create a world of endless deceptions, in 
contrast to the existence of a god who never deceives, provides the assurance 
of explaining the trick. Much of western metaphysics has been an analysis of 
the fallibility of the senses of human perception. In contrast to the assurance of 
self evident consciousness of Descartes, the fascination supplied by the 
magicians trick, its contradictory, rather than self founding nature, opens a realm 
of delight in, perhaps even an unprincipled passion for illusion, whose very 
nature would undermine the metaphysics of reassuring certainty. In McKenna’s 
judgment, the problem with cinema lay in the fact that it was a business, plain 
and simple, and conducted solely for the purposes of profit. The capacity of evil 
therefore emerged from both the technology, as well as the fact that it was by 
its intended purpose. In other words, the Supreme Court knew that “cinema did 
not rest in the hands of a God whose inherent goodness would make it 
impossible for Him to deceive.” It was according to Gunning, ‘the lack of an 
authority beyond the circulation of capital that rendered film's capacity for evil 
so dangerous.” 


Recall for instance, now some of the milestones that we had identified earlier 
in this chapter, where we had occasion to see the various instances of the 
suspicion of cinema's capacity for evil. The invocation of evil which emerges 
within a specific context finds itself transplanted into the early experience of 
cinema in India, and is resurrected in various forms even within contemporary 
debates around cinema. Any challenge to censorship will also have to tackle 
the question of the inherent bias towards cinema as a medium of pleasure and 
communication, which we shall explore in subsequent chapters. 


Chapter 3 


Back to the Future: 
The Indian Cinematograph Committee 
Evidence and Report 1927-1928 


This is how power is eclipsed: ina moment of vivid realism, between 
the waning of one fantasy of governance and its replacement by 
the next; in an instant when the world springs free of its moorings of 
dreams and reveals itself to be girdled in the pathways of survival 
and self preservation. 


Amitav Ghosh, The Glass Palace 


In the 1920s, just as the early twilight of the British Empire was approaching, 
a slightly familiar battle was fought, in a slightly unusual terrain, Cinema. 
The American film industry had by the twenties already started to dominate the 
global film market, with American films eclipsing English films in most parts of 
the British Empire. In response to a number of demands being made by the 
British film industry for the setting up of quotas in favour of Empire films in the 
colonies, and as a result of increasing anxiety about the spread of the new 
technology of cinema in the colonies, the colonial government put together a 
high level committee, the Indian Cinematograph Committee (“ICC”) to enquire 
into the working of cinema and censorship in India. The report, and the evidence 
of the ICC which runs into five volumes, and thousands of pages of oral and 
written testimonies makes for a fascinating document, which has unfortunately 
been ignored in most debates on film censorship. 


At the British imperial conference held in England in 1926, a number of the 
delegates raised questions about the adequacy of film censorship to deal with 
the problems posed by the exhibition of American films. They were, in part, 
responding to the complaints registered by the Federation of British Industries 
to the board of trade about what they considered to be a virtual monopoly 
enjoyed by American films within the empire. This trade organization had 
represented their case not merely as a matter of protecting British business 
interests, but also because American films were “detrimental to British prestige 
and prejudicial to the interests of the empire, especially in the dominions which 
contain large coloured populations”® In connection to these concerns, the 
imperial conference passed a resolution recommending that appropriate action 
be taken to combat the dominance of Hollywood films by encouraging their 
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production within the empire. In a very significant report prior to the ICC, it was 
advocated that “Great Britain owes a duty to the dominions; the dominions to 
Great Britain and to each other; and India owes a duty first to herself... The film 
can as well display the ancient dignity of the Mahabharata as teach the Indian 
peasant the elements of hygiene and sanitation.” 


It is important to remember that the nationalist movement which was on the 
rise, spurred on by a series of events including the formation of the Home Rule 
League, and agitations against the Jalianwala Bagh massacre etc., helped to 
create the conditions under which the British empire found itself in a slightly 
precarious and vulnerable phase, needing ways to retain the symbolic fiction of 
the might of the empire. It in this context, that claims were made of American 
films tarnishing the prestige of the Empire by portraying scenes of immorality, 
vice and violence. More particularly, because of the inability of the native to 
distinguish between different classes of white people, they tended to think of 
all the portrayals as endemic to life in the west, and this degraded the image of 
white women in the eyes of the lustful native men. This is also a period 
marked by the uncertainty of the effect of cinema, and according to the British 
Social Hygiene delegation that visited India between 1926-27 (just prior to the 
setting up of the ICC), cinema was the root cause of a large number of evils in 
India, They said that “in every province that we visited the evil influence of 
cinema was cited by educationists and representative citizens as one of the 
major factors in lowering the standards of sex conduct and thereby tending to 
increase the dissemination of disease.” 


An article published in the Westminster Gazzette in 1921 which was widely 
circulated amongst the provincial governments claimed that “one of the reasons 
for the hardly veiled contempt of the native Indian for us maybe found in the 
introduction and development of moving pictures in India ...imagine the effect 
of such films on the oriental mind. Like us, the Indian goes to see the movies, 
but he is not only impressed by the story of the film, but by the difference in 
dress, in customs and in morals. He sees our woman in the films in scanty garb. 
He marvels at our heavy infantile humour — his own is on a higher and more 
intellectual level; he forms his own opinions of our morals during the mighty 
unrolled dramas of unfaithful wives and unmoral husbands, our lightly broken 
promises, our dishonored laws. It is soaking into him all the time, and we cannot 
be surprised at the outwards expression of this absorption. It is difficult for the 
Britisher in India to keep up his dignity, and to extol, or to enforce moral laws 
which the natives sees lightly disregarded by the Britons themselves in the 
picture palace” Similarly a 1920 report in Bioscope claimed that the main 
motivation of these regulations was “the fact that there have been numerous 
complaints that the films were being imported into India which hold up 
Europeans to ridicule and lowered the native estimation of the white woman.””' 
Sir Hasketh Bell, a former colonial governor warned that “The success of our 
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government of subject races depends almost entirely on the degree of respect 
that we can inspire.””” 


The demand was for the establishment of a Committee that would look into 
the ways in which censorship and other protective measures could be taken up 
to prevent the tarnishing of the might of the empire. The economic context, 
namely the trade rivalry that the British film industry engaged in through 1920s 
in a competitive film market, with film producers from the United States was 
always understated. The argument of the cultural invasion and corrosion by 
Hollywood, was linked centrally to the attempt by the British film industry to 
bolster what they saw as their national markets including the colonies. Priya 
Jaikumar terms this as the “imagined audience” of Empire films, a project of 
both economic consolidation, as well as cultural hegemony.” 


The ICC was established by an order of the Home Department and it was 
directed to examine the following issues: 


1. To examine the organization and principles of methods of the censorship 
of Cinematograph films in India 


2. To survey the organization of Cinematograph films in the film producing 
industry in India 


3. Toconsider whether it is desirable that steps should be taken to encourage 
the exhibition of films produced within the British Empire generally and 
the production and exhibition of Indian films in particular and to make 
recommendations 


The Colonial authorities strategically ensured that there was adequate local 
representation, and appointed B.T. Rangachariah, a highly respected lawyer 
from Madras as the chairman of the Committee. They prepared a meticulous 
set of questions (which we shall consider in a bit), and sent 4325 copies of 
the questionnaire to a wide range of people, from the film industry, from 
government, education officials, various police officials, health officials, members 
of the censor boards, electricity officials and prominent public personalities 
including Mahatma Gandhi, Lala Lajpat Rai, Dadasaheb Phalke etc. In other words, 
the colonial governmental machinery was put into motion to ensure that the 
study was comprehensive and thorough, covering all parts of the then British 
India from Lahore to Rangoon to Chennai to Delhi. They received 320 written 
testimonies and interviewed 353 witnesses, and with the precision that is 
characteristic of colonial anthropology, the witnesses are divided into the 
communities that they represent (114 Europeans, 239 natives, 157 Hindus, 
38 Muslims, 25 Parsis, 16 Burmese, 2 Sikhs and 1christian). This question of the 
representation of communities is a very significant one, which we shall return 
to in the end, via Madhava Prasad’s work on the ICC report. 
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In many ways, the ICC report was the first of its kind anywhere in the world, and 
certainly the most comprehensive study of the material conditions under which 
early cinema existed in India. The importance of the study, apart from its historical 
value in documenting cinema up to and during the twenties in India lies in the 
fact that this was an attempt by the state apparatus to actually create cinema as 
an object of colonial knowledge, to understand the way it worked, to classify its 
audience, to name the publicness of the institution, and finally to attempt to 
render it intelligible within a log of regulation. Priya Jaikumar states that “Perhaps 
more than any other event in the 1920s the ICC helped to establish persistent 
themes in ways that the cinema and its audiences in India have been understood, 
evaluated, criticized and described ever since”’*. An estimate of the success of 
the ICC report in setting the terms of the public and regulatory discourse around 
cinema is the fact that the definition of the cinematic effect that is relied on in 
K.A. Abbas's case relies heavily on the account provided in the ICC report. It is 
also argued that the ICC report, along with another significant study of the era, 
Film in National Life also contributed towards the making of institutions like the 
British Film Institute.”° 


Ironically, in purely instrumental terms, the ICC report could be considered a 
failure since nothing came out of the recommendations of the study, and it 
ended up as yet another colonial report (apparently doomed for a nondescript 
existence in dusty shelves). Priya Jaikumar differs from this interpretation of the 
ICC and says that the fact that it ended up in a dusty shelf might well be its 
success. According to her, 


“Its proposals went against the state’s initial intentions, thus forcing the 
state to consign the document to its filing system. While the interviews 
deal with the specific conditions of India’s film industry in the 1920s, 
they have a larger import that has not been realized in their limited 
analysis so far. Regulatory documents are an invaluable archival source 
because they give us insight into the dynamic nature of cultural change 
and power relations. Instead of limiting ourselves to a study of policy 
effects, a study of the debates and discourses surrounding policy allows 
us to reconceptualize it as a process of communication and contest, 
where representatives of a state and film industry arbitrate over their 
positions.””° 


Her argument is that in our reading of policy, we cannot treat policy processes 
as reactive to social context but as an intrinsic part of it, and “thus consider 
regulatory discourses to be open to the kinds of analysis that postcolonial cultural 
critics have brought to bear on cinematic narratives and images’ ”” One of the 
reasons for the instrumental failure of the ICC was the fact that its dual agenda 
of staging a moral panic around the bodies of white women which would 
enable the setting into place of a system of economic quotas for empire films 
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just did not work out as planned. This plan was dependent on the construction 
of an idea of the vulnerability of native audiences to the new technology of 
cinema, but the committee constantly encountered an intelligibility problem of 
another sort while collecting their data. The resistance offered by the nascent 
film industry in India, the nationalist contempt for the crude contrivance of the 
colonial state, and an emerging confident claim by the colonial subjects upon 
the experience of modernity constantly frustrated the official plans of the ICC. 


Priya Jaikumar, says that 


“It is tempting to see the ICC interviews as part of a process where an 
industry was studied with the intention of transforming it into a field of 
state regulation. However, the attempt to collect information on the 
Indian film industry was disrupted by an internally discordant state agency 
and a resistant film industry. My account traces these challenges to the 
imperial state as a series of fractures between the British Indian state 
and the Indian film industry. Each disruption resulted in a reformulation 
of the state’s agenda as the government attempted to reauthorize the 
state’s role in relation to the Indian film industry on the grounds of 
morality.”” 


It would however be a terrible mistake, both historically and in terms of its 
relevance to the present, for us to see the ICC report merely in terms of a 
prohibition. As argued in the introduction, the prohibition model yields little in 
terms of unraveling the complex dynamics of power. Instead we need to 
understand the ways in which the ICC set in place a system of regulation, 
which exists simultaneously within different registers. On the one hand, it looked 
at the question of regulation of content, and this is the most straight forward 
censorship question, where the state determines what can or cannot be seen. 
But this is in turn dependent on a second order justification based on the 
alleged harm caused by certain images. In the case of the ICC, it was the 
tarnishing of the prestige of the empire. 


The content of what could or could not be seen, is also supplemented by the 
conditions under which acts of public spectatorship are rendered possible. 
This is made possible through detailed regulations about the spatial conditions 
of cinema, safety guidelines, electricity norms to be followed etc. Secondly it 
sets into place a system of regulating the entire industry itself as a whole, 
through taxation norms, through reformist agendas and policies to improve 
cinema etc, and finally through the staging of the pedagogic function of 
censorship, where censorship is not merely about prohibiting a particular view, 
but since the native actually does not know how to see, or what to see, 
censorship is also tied to the project of teaching the natives to see properly. This 
reformist agenda is described by Ashish Rajadhyaksha as the process of “creating 
a better cinema and worthy of incarnating the citizen as the film going subject.” 
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The interlinked ideas of regulation, reform and education establishes the 
normative function of cinema and of censorship, and one of the challenges lies 
in ways in which we can read them not as they traditionally have been in 
isolated modes, but in a way that renders them a part of a larger project of 
mobilizing (to borrow from Saeed Mirza), a certain kind of cinema for a certain 
kind of state. 


Ashish Rajadhyaksha argues that the ICC served as the predecessor to the 
realization of the project of linking these various mechanisms to create the 
normative role of cinema, the forging of the link between “physically safety 
conditions of film seeing and narratively driven definitions of how to read films 
safely, the ICC was commissioned to revisit the 1918 Cinematograph Act and to 
investigate the relevance of the two seminal institutions first outlined by that 
act; A censor board and system of licensing of cinema houses.”®' 


One only has to look at the history of the Indian Cinematograph Act and the 
judicial cases on it from 1950 to date, to see the legacy of the ICC report at 
work. The bringing together of a spatial discourse around practices of film 
watching alongside the narrative competence of the public is the brilliant 
fait accompli of the ICC. This combination has now been graphed onto the 
Indian Cinematograph Act along with the judiciary, playing the role of the Banshee 
(interpreter in silent cinema) aiding the audience through the ‘correct 
interpretation’ of what they see. The ICC in effect posed the question of how to 
“ensure that the spectators’ ability to physically handle the space of the movie 
theatre extended into a reading competence? Finally how was the cultural and 
legal safety of the filmgoer to become the vehicle to train him/ her to handle 
film narratives, and how could such a link underpin a policy of colonial 
protectionism, were among the questions that have now emerged.”* 


Constitution of Cinema as an Object of Knowledge 


Virtually all claims about the meaning and power of the silent 
cinema in India implicitly relied on some notion of who the 
cinema was for or what it did to some class of film goers. As a 
culmination of a set of debates in the 1920s the ICC documents 
provide a window into the assumptions, beliefs and anxieties 
about the cinema’s relationship with its audiences which have, in 
many respects been operational ever since. (Stephen Hughes) 


The unique problem faced by the colonial authorities in relation to film in 
colonial India, was that unlike in the other colonies where the audience for 
cinema consisted mainly of Europeans, in India, after the initial exclusivity of 
cinema, it was widely accepted by the natives, and throngs of Indians were 
rushing to embrace the new technology of mobilization.” The question faced 
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by the colonial government was one of trying to make sense of the interaction 
of the native audience with this new technology, in many ways they really had 
no sense of how to fit this new public practice within existing colonial logic 
which demanded an intelligible classification, based on distinctly identifiable 
populations, which could then be fitted within an existing category of 
governance. But with the nascent cinematic public, this would always prove to 
be a difficult task since the very nature of the cinematic public was a transient 
one, and the category would always be an abstract one, since audiences are 
being constantly constituted, dissolved and reconstituted.” 


It has been stated that before the ICC could get on with their more programmatic 
agenda of setting up their recommendations for the reform of censorship laws 
in India, they first had to constitute cinema as an object of knowledge. And if 
you have a look at some of the questions from the long questionnaire that was 
distributed, you cannot but admire the taxonomical earnestness with which 
they went ahead with their task. The questionnaire covered two aspects of 
cinema in India. Part |, dealt with the “Film Industry,” which included questions 
about Indian and non-Indian films seen in India, their audience, their relative 
merits, their popularity, existing regulations and interventions. Part II “Social 
Aspects and Control” dealt with the question of censorship in India, “sex” and 
“crime” films, differences between films from the East and the West, and the 
misrepresentation of India as well as the West in such films. One section was 
devoted to the question of promoting British films in the empire. 


Sample Questions from ICC Questionnaire 


1. Have you any special knowledge of, or connection with the 
Cinematograph industry in India or abroad? If so, what? 


General 


2 (a) In your experience to what extent do Indians (1) of the educated 
classes and (2) of the illiterate classes frequent cinemas? To what 
extent is such attendance on the increase (Please explain to what 
place or area your answers refer)? 


(b) Can you give an idea of the composition of an average cinema 
audience in the locality of which you speak? 


(c) What proportions of the audiences consists of children under 14 or 
adolescents of impressionable age? 


14. Do you think that an increased use of cinema for educational purposes 
in schools and for adult education in Agriculture, Public health etc; by 
the government or other agencies would help the growth of the Indian 
film industry? 
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22. Should India participate in the policy outlined in the resolution of the 
Imperial Conference to give some measure of encouragement to British 
Empire films, and if so would such participation (a) assist the development 
of her own film industry, (b) assist in making herself better known and 
understood throughout the Empire and the world, and (c) improve the 
standard of Western films shown in India. Have you any suggestions as to 
the methods of putting such a policy into practice and the limitation 
if any? 


23 (a) Towhat extent can cinema pictures be used for making known the 
conditions, resources and habits of the peoples, and the activities of 
the various Governments, of the British Commonwealth of Nations 
to each other? 


(b) What measures do you suggest for getting the various Governments 
to co-operate to this end?” 


Part Il 
Social Aspects and Control 


24 (a) Doyou consider that any class of films exhibited in this country has a 
demoralizing or otherwise injurious effect upon the Public? 


(b) Is there a general circulation of immoral or criminally suggestive 
films? 


(c) Inyour opinion what class of films is harmful? To whom is it harmful? 
In what ways is it harmful? 


(d) Consider specifically whether censorship is adequate in the case of 
i. sex films 
ii. crime films 


(e) Do you consider that there has been an increase in crime in your 
province due to cinema? 


25. Doyou think that the differences in social customs and out look between 
the west and the east necessitate special considerations in the censorship 
of films in this country? 


27 (a) Have any of the films exhibited in India a tendency to misrepresent 
western civilization or to lower it in the eyes of Indians? Is it a fact 
that films representing western life are generally unintelligible to 
uneducated Indians or are largely misunderstood by them? If so, do 
undesirable results follow from this? 
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The very formation of a committee of this order, it is argued, “amounted to an 
official recognition that a specific problem had reached a sufficient importance 
and complexity to begin considering government legislative action. These 
topically motivated committees of inquiry were designed to produce official 
and representative bodies of knowledge presented in the form of reports, which 
were then to serve as the basis for policy decisions. Whether any legislative 
action eventually resulted or not, the process of a committee investigation, 
itself constitutes a form of government action on a specific problem which 
could be used to diffuse any public agitation on the issue.”® 


Given the underlying economic motive, and the prior assumptions that the 
committee was working with, the nature of the knowledge they sought to 
create was itself highly contested. The report begins with its arguments for why 
a study of cinema was required. On the very first page of the report, where they 
seek to lay out the special status of cinema vis a vis censorship, they argue that 
there are two different reasons for the differential treatment of cinema. The 
first is that cinema appeals to a much wider audience, and the number of 
persons who witness a successful play is infinitesimal compared with the vast 
numbers who witness a successful film. The second reason is that the film has a 
special and particular appeal. It has to achieve its effect visually, without the aid 
of the spoken word. The result is an exaggeration of physical expression and 
suggestive action, and every device is employed in order to intensify the visual 
impression. One such device, the close up has a particularly direct and vivid 
impression produced upon the mind of the spectator. 


But the problem that arises for the ICC is of identifying the spectator®. Given 
that the justification of the ICC’s intervention was necessarily in the ‘public 
interest; they were not clear, beyond identifying an abstract native audience, as 
to who this audience actually was. A very large part of the efforts of the ICC 
therefore went in determining the precise nature of this abstract public and its 
interaction with cinema, its motivations and its sociological composition. In 
many ways, an exercise like this (as with many other colonial anthropological 
interventions) could not exist independent of some outer domain called the 
social, and it was precisely through exercises such as the one carried out by the 
ICC that the social was also created. 


For the ICC to successfully investigate the audience of cinema, it needed to 
invest it with tangible social qualities, arrange them within taxonomical reason 
and then determine the relative impact that cinema had on each of the classes 
so determined. This remains a problem to date, whenever censorship invokes 
the idea of the ‘public harm’ or ‘public interest’ If you were to take it in an 
empirical sense, it is almost impossible to determine the relative influence 
that a film will have on a general audience, so it is vital that it is able to 
nominate a class of people, who will stand in as the alibi of any censorial 
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intervention. Once this move is initiated, then censorship can be reasonably 
justified within the larger normative project that cinema is ascribed into. 


In the case of the ICC, and arguably even today, the “evidence about the harmful 
effects of cinema always involved an assertion of a certain social distance from 
those most affected. It is always someone else who is the subject of the cinema's 
ill effects, some other less fortunate, more vulnerable or unwitting victim. For 
the British, western films especially those from the United States, were more 
dangerous when shown to Indians, for the educated Indian elite, western films 
irrespective of what country they came from, were more harmful to poor 
illiterates. For adults and parents, the cinema was most damaging to the youth. 
Virtually all statements in the ICC testimonies about what the cinema was 
doing to audiences in India assumed a position of social distinction and cultural 
superiority which served as the basis for making judgments on morality, harmful 
effects and bad taste”®’. It also afforded various levels of abstraction. So that 
even as the committee interrogated an upper class Indian, the interrogation 
and the subject matter becomes a way for them to understand the nature and 
markers of classes other than their own, especially the ‘illiterate masses’ 


But the ICC report is one of those instances, where you have a constant porosity 
between categories of race and class. Thus just as children had been dubbed 
‘veritable copying machines; one of the alleged traits of the uneducated masses 
was their inability to distinguish between reality and illusion, and yet when you 
read the comparisons, you have a slightly confusing mixture of the categories 
of race and class that emerges. The report says “because any Englishman or 
American who sees a film is able to relate that film to actual life. Here the 
masses of people- | do not talk about the educated people- but the masses 
that attend the cinema, they are not able to dissociate the film from actual 
life.” The statement which claims that any Englishman/ American is clearly 
untrue, given that very similar discourses were taking place both in the United 
States and in Europe, with some similar concerns about the inability of all classes 
to distinguish between reality and illusion. At the same time, while they 
generalize a geographical group (‘here’) from the west, it is immediately qualified 
by the fact that the reference is not to educated people, but the illiterate 
masses. 


Hughes notes for instance that “The ICC documents constituted film audiences 
from above, that is, as an abstract fiction which had very little to do with practices 
and experiences of actual film goers. Those consulted by the ICC who were 
most critical of the cinema were often those who had the least experience of 
going to the movies or interaction with those who go to the cinema. At the end 
of their investigation, the committee found that many of the harshest critics of 
the cinema “had to admit that they very seldom visited cinemas for the very 
reason that they believed them harmful, inartistic or boring.”” 
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While there were many interviews, which confirmed what the Committee had 
been constituted to hear, the fact remained that there was an equal number 
that challenged the terms set by the ICC. The institutional mode adopted by the 
committee was to harness evidence that would confirm what they already 
knew, that the natives (or at least most of them) were incapable of reading 
what they saw correctly, and then to suggest ways in which this wrong reading 
could be corrected. The problem of the intelligibility of the text was attributed 
to a mixture of the films being alien in terms of culture as well as the fact that 
the public was an infantile one which was incapable of distinguishing between 
reality and cinema. 


Some of the statements given in the interviews for instance were as follows: 


“Innocent behavior such as the embracing and kissing are hissed and jeered 
at through their ignorance of western social life and customs....(these) 
features of western social life appear immoral, indecent or offensive to 
Indians.” - R K Mhatre Assistant Director of Public health.” 


“The illiterate and the lower class people have got a tendency to practice 
what they see on screen and commit crime.” — N R Balakrishna, Acting 
Superintendent, School of Arts and Craft.” 


Chairman: Diwan Bahadur, you may be interested to hear that you are the 
first policeman to think that the cinema has introduced crime or methods 
of crime. 


A: It may be but | adhere to my statements because it is only after the 
cinema exhibitions, | have heard of escapes, dacoities with revolvers and 
fire arms and escape by murderers, abductions by motor cars etc. All this 
has been learned by our people of course only after this. Just as a religious 
piece has a very good effect and people are carried away by it. Similarly 
these ignorant people think that there is no harm in replicating or getting 
trained in that art. 


According to a member of the Karachi Indian Merchant Association “some 
years back when an educated party came in a motor car, looted some 
shop and went back. They were chased by a gang of police. When they 
reached a certain place there was a wall between them. They had managed 
to have a motor car on the other side. The police did not think about it. 
When the dacoits climbed the wall, went to the other side with their 
booty and escaped. When they were caught then were asked where they 
get their idea from, and they said they got it from the cinema.” 


This inability of the natives to read the films correctly had already been noted 
by the Social Health delegation which had visited earlier, when they had noted 
that the “evil of cinema was a result of the inability to read correctly. Indians 
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misread them, thereby learning dangerous things. Films depicting stories of 
crime and immorality in European and American settings have an evil influence 
on the youth of those countries; the influence is far more pernicious than when 
the ordinary habits of life, the traditions and customs of the west are interpreted 
in light of the traditions and social customs of the east” But there are ample 
contradictions that emerge when you compare the responses. One of the 
respondents to the ICC stated that “The type of people who like Indian pictures, 
their way of living is quite different and generally they are people who chew 
betel leaves - let me give you an example. | did show an Indian picture at my 
theatre, Lanka Dahan, and | made Rs.18,000 in one week. But it ruined my 
theatre altogether. | had to disinfect the hall and at the same time | had to 
convince my audience that it had been disinfected. Till that time | went on 
losing money.”” His reference indicates that the audience of Indian films were 
not the ‘educated higher classes; and yet the assumption of the ICC was of the 
impact that American films had on lower class audiences. 


The assumption that guided the interviews and the formation of the ICC was 
the fact that the natives - 


a. identified all that they saw coming from a European culture, and 


b. that they subsequently passed moral judgments about Europeans. 


The assumed moral gaze of the native, says far more about colonial anxiety 
than it does about any act of spectatorship. Their fear was that “Cinema and in 
particular close ups provided a view of the white woman's body to all and 
sundry and even the most impoverished Indians could for a small fee, walk in 
and look at bodies of white women, and their amorous activities. The repeated 
reference to close up shows a preoccupation with the public exposure that 
white people’s lives were susceptible to. One witness suggested that much of 
the harm could be prevented by simply cutting out the close ups.” 


In a very interesting interview, we can gather a certain moral indifference on 
the part of the interviewee but can well imagine that this response was precisely 
what scared the colonial authorities a great deal. 


Ne Nalve, member of the legislative council:” 


Q: lalso gather from your oral answers that today you do not consider the moral 
standards of the existing western films is very good - of a fair proportion of 
them, that is, do you consider that the scenes represented in western films are 
true to their life in the west? 


Perhaps the life of the west may be just as it is depicted on the screen. 
You have never been to the west? 


A: No,and!lamunable to say. 
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Q: But do you take these scenes shown as being correct? 


> 


Yes, | think western life is properly depicted on the screen. 


Do you think that Europeans normally go to these cabarets and go in for 
carousing and that this is a normal part of western life? 


A: Well, I should think this is their normal life. 


Ashish Rajadhyaksha says that “Clearly what is at stake is the reading competence 
of the Indians since they are unable to make out the distinction between the 
real and image and they have to be trained to read correctly.” But even this 
pedagogic mission of the Colonial authorities had to submit, at times to the 
stubborn indifference of the Indian viewer, and at other times to the staunch 
nationalist refusal to be subject to the classification of the committee. Here for 
instance is one of the most entertaining exchanges in the Report.” 


Q: Would you like Indian ladies to be shown in the way western ladies are shown? 
A: Youcant help it. 


Q: I mean in Indian pictures, would you like a madrassi lady - a madrassi 
Brahman lady - shown in an Indian picture dressed in a western costume? 


If she were so shown, | would not object to it. 
On what grounds would you not object to it? 


Because these things are happening in real life. 


> © > 


Suppose they depict Rangachariah (reffering to himself) without a turban, in 
a hat? 


> 


What would be wrong? 


Q: Supposing your character was being portrayed as addressing a public meeting 
without a Gandhi cap and Khaddar dress, and you were dressed in a Bond 
street costume, do you think it would be right? 


A: Ido not know what a Bond Street costume is. If somebody took a fancy to 
represent me in a full English costume, | would not object to it. 


The ICC interview with Lala Lajpat Rai is another instance of the Indian refusing 
to be the native informant, and instead reversing the tables on the colonial 
authorities by calling their bluff, and identifying the emperor’s new clothes, and 
it is worth extracting a significant portion of the text.” 


Q: There have been a lot of opinions expressed to us, both by Europeans and 
Indians, that the cinema has a pernicious influence on our people, especially 
the youth of the country. Of course you don't go to cinemas, | think? 


A: | don't go to cinemas in India, but | have been going to cinemas in England 
and in America. 
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Do you think that the cinema has any pernicious effects on the youth of our 
country? 


No more than it has any effect in other countries. | have never heard of any 
particular complaint. 


One European gentleman who is in charge of the college youths in this province 
told us that there is a danger of the youths of this country being demoralized 
in their impressionable age on the undue emphasis that is laid on sexual films? 


I do not agree with that view at all, and | will give you my reasons too. First of 
all, the influence of the cinema is no more and no greater than the influence of 
the novel or the drama. The college youth read a lot of novels, both American 
and European, and it is from the subjects of these novels, that most films are 
produced and I have no apprehension that the films are likely to be more 
harmful than the reading of novels and dramas. The fact is that the western 
civilization is spreading across the world. It has its good effects and its bad 
effects, and we cannot have the one without the other. | am sufficiently 
confident that our people will be able to resist the evil influences of the cinema 
on account of the general atmosphere of sexual morality that prevails in this 
country. Of course there will be a few individual people who may go astray 
here and there, but | don’t want to make that the basis of action. 


The point which is emphasized is that in some scenes nudity is prominent, and 
some of the films contain, what they call close up scenes, and as my friend 
Col. Crawford, puts it, cabaret scenes, underworld scenes. | mean that such 
scenes are made to appear so largely that they have a pernicious influence on 
our people. It is also said that such scenes tend to lower the esteem of the 
western womanhood in the estimation of the people here. 


I don’t want the youth of this country to be brought up in a nursery. They should 
know all these things, because they will be better able to resist those things 
when they go out. They should see all those things here and they will be able to 
understand all the points of modern life. 


You think that the good done by the cinema should outweigh any such 
apprehension. 


The fact is that you have to provide some amusement for people, because a 
people without excitement or amusement would be absolutely dull. | don’t 
know why we should be so much afraid of it, if not other things. 


| may tell you that a great Indian public man (referring to Gandhi) for whom 
you and | have got great reverence has written to me to say that cinema is all 
evil and whether it is productive of any good remains to be seen. 


Then if the cinema is altogether deleted from Indian life, then it is a different 
thing. But if it is going to stay, then I am afraid it is very difficult to make 
distinctions as to what kind of films should be shown and what ought not to 
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be shown. It has its own bad side and good side and some of us Indians who 
are talking of some ancient ideals of Hinduism or Indian morals, they rather 
lay too much emphasis on the bad side of it. The circumstances are against 
their effects being permanent. 


Now | suppose you admit that knowledge of one portion of the empire of the 
activities of another portion of the empire is essential. 


I think that knowledge of the world is essential. 


True, but apart from that, the knowledge of other portions of the empire is 
necessary so long as we belong to the empire. 


| don’t know if there is any special reason why we should know more of the 
empire than of the rest of the world. 


Don't you think that the empire..... 


Well, you will pardon me Mr. Chairman, | have no use for the empire at all. 
The empire treats us as helots everywhere, and therefore | have no affection 
for this empire. My point of view cannot agree with those who love this empire. 


I quite see that, but I mean you say that the empire treats us as helots. May not 
one of the reasons be ignorance? 


Not at all, it is self interest, it is economic self interest, political prestige and 
racial bias. 


You don't think that there is any possibility of friendship being brought about? 


I don’t believe it is possible, so long as the present political conditions persist. 
Of course if conditions improve, then there will be friendship because then their 
mutual interests will bring them together. Then it will be time to consider 
preference. 


Apart from preference, could there be some sort of reciprocal arrangement? 


I don’t see in what way we can have reciprocal arrangements with any part of 
the Empire. You see there are two or three things in it. Of course my opinions 
are already known, I have given expression of them to the Assembly. First of all 
| don’t agree that this is not Imperial preference. In my judgment it is Imperial 
preference being brought in through the back door. They have already 
introduced it in the steel industry. 


It was clear that the battle lines had been redefined by some of the nationalists, 
who saw the exercise of the ICC for what it was, a continuation of the hegemony 
of the empire through a process of creating a knowledge regime for the 
experience of colonial subjects. They reacted on the assumption that 
Indians are or would be in the near future, modern individual citizens of a 
democratic country who were capable of deciding for themselves, their own 
state of affairs. 
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While the rebuttal of the colonial intentions was clear, the larger premise of the 
pedagogic role of censorship is something that would be shared. In an interesting 
episode concerning Gandhi, it was brought to Gandhi's attention, that a lot of 
his articles were being republished in various dailies, and even in some tabloids, 
which had his article alongside advertisements which were highly sexual and 
immoral. Gandhi stated that he did not believe in copyright, and hence did not 
have a problem with people reproducing his articles since his ideas spread, but 
that once India came to power they would ban all such advertisements which 
were immoral. Madhava Prasad, says that the reaction of the nationalists to the 
ICC could also be seen as an instance of their attempt to win ‘for themselves 
the freedom to interpret modernity in their own way by insisting on this 
demarcation of the liminal space that defined the inner and outer domains.” 


Prasad goes on to argue that “with the advent of cinema, an unexpected situation 
develops where the colonial authorities find themselves identifying with their ethnic 
origins, something that they did not have to do before. Under the impact of cinema, 
the British seem to lose their footing in the universal as it were. If earlier British 
authorities could without damage to their despotic status undertake social reform 
informed by universal ideas, now the native, a colonized subject was occupying the 
universalist position of viewing offered by Hollywood cinema, an intolerable 
situation for the logic of colonial difference’ °° 


Before the advent of cinema it was only native communities which sought to 
protect their inner domain from the reformists/ universalist gaze of the British 
rulers. With the advent of cinema, the modern suddenly comes loose from its 
presumed immanence to white society. It is the nationalists who suddenly 
occupy center stage as harbingers of a modern future who dismiss British and 
Indian conservatives alike as representatives of a passing order. 


What is interesting to see is how this logic of the pedagogic role of cinema is 
reinterpreted in postcolonial India. If the ICC sought to instruct the natives on 
how to see, in postcolonial India, it becomes a part of the prescriptive project of 
citizenship, with the Central Board of Film Certification(CBFC) and the judiciary 
being the vanguard of teaching citizens how to see as citizens. The Committee 
came to the conclusion that the film industry in India could only develop if the 
Government concerned itself not merely with revenue collection but with 
assisting the industry to organize itself on a sound basis. Towards this objective 
a number of measures were recommended, which included the creation of a 
separate cinema department consisting of technical experts “to advise, guide 
and assist the trade and industry’ the building of more permanent cinemas and 
encouraging the growth of traveling cinemas, the grant of loans to producers, 
the setting up of a film archive, the award of prizes to meritorious films, the 
production of documentary and educational films by the Government “since 
the trade cannot be expected (to do that) from motives of philanthropy” 
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This can be contrasted and compared with the Supreme Court decision that 
challenged a notification making it compulsory to show state documentaries, 
produced by the Films Division before any feature film. The Supreme Court 
upholding the notification says that 


“There is a public purpose in requiring the exhibitors to show such films. 
We have already stated that where a large percentage of population is 
illiterate and has very limited access to knowledge, information and ideas, 
it is important that such knowledge and information is disseminated to 
this vast volume of population in a manner which will ensure that ideas 
and information are in fact conveyed to them and they can assimilate and 
debate these ideas before accepting or rejecting them. Requiring an 
entertainment medium like cinema theatre to show for a short duration 
of its programme, films which educate and impart information cannot be 
considered as an unreasonable restriction on the right to carry on business. 
When there is adult franchise without literacy, it becomes all the more 
important that information and ideas reach the adult population" 


The ICC report emerged at a period when the empire was being redefined, the 
colonial encounter was subject to challenges and threats, and the nationalist 
elites were generating a language of self determination and freedom. 
The emergence of cinema as a social technology at this juncture therefore 
created a rupture in colonial fiction, and enabled a series of social conflicts that 
also redefined the idea of publicness and association. 


Rejecting the traditional ascriptive identity of community traditionally imposed 
on them, the ‘gaze of the film spectator comes to haunt the conservative desire 
for closed community spaces, and in most interesting development of all, many 
European groups find themselves seeking the very communal right to non 
interference from outside that the nationalists have demanded from them‘!"*' 


Chapter 4 


A Stately Pleasure Dome: 
Spatial Conflicts and 
the Regulation of Cinema 


One of the characteristic features of law, and this is true for the law governing 
cinema as well, is its obsession with meticulous taxonomies, which assign 
definitions, lay out detailed guidelines, identify common characteristics and 
group phenomena through a legal prism, all towards creating a sense of order. 
But before we get into the cinematic order of things, let us visit another 
remarkable taxonomical effort, lovingly documented by Argentine poet and 
writer Borges.'” 


Borges cites a Chinese encyclopedia in which it is written that: 
Animals are divided into: 


(a) belonging to the Emperor, 
(b) embalmed, 
(c) tame, 

(d) sucking pigs, 
(e) sirens, 

(f) fabulous, 

(g) stray dogs, 
(h) included in the present classification, 

(i) frenzied, 

(j) innumerable, 

(k) drawn with a very fine camelhair brush, 

(I) etcetera, 

(m) having just broken the water pitcher, 

(n) that from along way off look like flies. 

This brilliant compilation became the inspiration for Foucault to write 
“The Order of Things’ a treatise into the conditions under which domains of 


knowledge come into being, an exploration of their classificatory logic and 
their enumerative reasoning. 


Foucault marveling at the assorted collection wonders what about this compilation 
borders on the impossible, because it can be internally arranged in terms of the 
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internal logic, for instance a sub classification based on real / unreal animals. 
But he states, that surely cannot be the basis of the fantastical, since in any case 
the unreal are represented as unreal. He says “It is not the ‘fabulous’ animals that 
are impossible, since they are designated as such, but the narrowness of the 
distance separating them from (and juxtaposing them to) the stray dogs, or the 
animals that from a long way off look like flies. What transgresses the boundaries 
of all imagination, of all possible thought, is simply that alphabetical series (a, b, c, 
d) which links each of those categories to all the others.”" 


The site of the fantastical, Foucault discovers, is not inherent in the objects/ 
animals/phenomena enumerated, but rather, in the very classification that enables 
the coming together of such diverse beings. In a stunning paragraph Foucault 
says “The monstrous quality that runs through Borges’s enumeration consists, 
on the contrary, in the fact that the common ground on which such meetings 
are possible has itself been destroyed. What is impossible is not the propinquity 
of the things listed, but the very site on which their propinquity would be 
possible. The animals (i) frenzied, (j) innumerable, (k) drawn with a very fine 
camelhair brush - where could they ever meet, except in the immaterial sound 
of the voice pronouncing their enumeration, or on the page transcribing it? 
Where else could they be juxtaposed except in the non-place of language?”"™ 


Let us now return to our own Chinese encyclopedia, The Cinematograph Act 
which has managed to bring together a fair share of grim, realistic, surreal, lifelike, 
fablist concerns. This can be illustrated by two very different kinds of guidelines, 
one that provides the minutest details of the kind of hand railings that have to be 
made available for people waiting in a queue to buy tickets for a cinema hall, 
while the other lays down some of the principles that should guide the committees 
formed under the CBFC, for the certification of films. The only thing that binds 
them is the fact that they both share a common parentage in the form of the 
Cinematograph Act. While a number of statutes can make similar claims about 
the stunning taxonomical feats that they are able to accomplish, the Cinematograph 
Act surely has to have equal pride of place, for bringing in such a wide range of 
animals, imaginary and real under the same roof. 


Guidelines for Certification of Films 


anti-social activities such as violence are not glorified or justified; 


the modus operandi of criminals, other visuals or words likely to 
incite the commission of any offence are not depicted; 


scenes — 


(a) showing involvement of children in violence as victims or as 
perpetrators or as forced witness to violence, or showing 
children as being subjected to any form of child abuse; 
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(b) showing abuse or ridicule of physically and mentally 
handicapped persons; and 


(c) showing cruelty to, or abuse of, animals, are not presented 
needlessly; 


(iv) pointless or avoidable scenes of violence, cruelty and horror, scenes 
of violence primarily intended to provide entertainment and such 
scenes as may have the effect, of desensitizing or dehumanizing 
people are not shown; 


(v) scenes which have the effect of justifying or glorifying drinking are 
not shown; 


(vi) | scenes tending to encourage, justify or glamorize drug addition are 
not shown; 


(vi-a) Scenes tending to encourage, justify or glamorize consumption of 
tobacco or smoking are not shown; 


(vii) human sensibilities are not offended by vulgarity, obscenity or 
depravity; 


(viii) such dual meaning words as obviously cater to baser instincts are 
not allowed; 


(ix) | scenes degrading or denigrating women in any manner are not 
presented; 


(x) scenes involving sexual violence against women -like attempt to 
rape, rape or any form of molestation, or scenes of a similar nature 
are avoided, and if any such incident is germane to the theme, they 
shall be reduced to the minimum and no details are shown; 


(xi) | scenes showing sexual perversions shall be avoided and if such 
matters are germane to the theme, they shall be reduced to the 
minimum and no details are shown; 


(xii) visuals or words contemptuous of racial, religious or other groups 
are not presented; 


(xiii) visuals or words which promote communal, obscurantist, anti- 
scientific and anti-national attitudes are not presented; 


(xiv) the sovereignty and integrity of India is not called in question; 
(xv) the security of the State is not jeopardised or endangered; 
(xvi) friendly relations with foreign States are not strained; 

(xvii) public order is not endangered; 


(xviii) visuals or words involving defamation of an individual or a body of 
individuals, or contempt of Court are not presented. 
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Cinematograph - Madras Cinematograph Rules, 1933 - Provision of 
handrailing and shelters and facilitate the formation of queues while 


buying tickets - Amendment to Rule 10 - Notified 


"(2) Every building for which a licence is granted under the Act shall have - 


(a) Suitable handrailing 4 feet high in front of booking windows to enable 
would be purchasers of tickets to form up queues within the premises. 
The handrailing should be of galvanized iron pipes at 9 inches to 12 
inches centres in tubular posts as per specification No. 88 of the Madras 
Detailed Standard Specification or Reinforced concrete work or Wood 
work and should be so located that the width of the passage is not less 
than 2 feet. 


Suitable shelters for protecting the would be purchasers of tickets 
standing in queues from sun and rain. The shelters may be of permanent 
pucca construction or of alight type of construction with Asbestos cement 
sheets over steel or pre-case reinforced concrete members similar to 
the shelters at some bus stops, or similar to sunshades projecting from 
adjacent walls in the case of queues standing close to a wall. The shelters 
should be so arranged that they do not affect light and ventilation and at 
the same time afford protection against sun and rain for the would be 
purchasers of tickets standing in the queues. 


Provided that the handrailing and shelter mentioned in clauses (a) and 
(b) above shall be sufficient to accommodate at least one third of the 
number of the would be purchase tickets and provided that these clauses 
shall apply to cinema premises which are newly built or re-constructed 
after 1st March 1952. 


To misquote Foucault, the monstrous quality that runs through the 
Cinematograph Rules consists, on the contrary, in the fact that the common 
ground on which such meetings are possible has itself been destroyed. What is 
impossible is not the propinquity of the things listed, but the very site on which 
their propinquity would be possible. The animals (i) dual meaning words catering 
to baser instincts, (j) showing cruelty to, or abuse of, animals, (k) sunshades 
projecting from adjacent walls in the case of queues standing close to a wall - 
where could they ever meet, except in the immaterial sound of the voice 
pronouncing their enumeration, or on the page transcribing it? Where else 
could they be juxtaposed except in the non-place of legal regulation? 


Right from its inception, the Cinematograph Act has brought together two 
diverse regulatory concerns, one that pertains to the content of what people 
see on the screen, and the other which deals with the question of the conditions 
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under which they are allowed to see. In other words, the regulatory fantasy of 
the Cinematograph Act has been to bring together the immaterial diegetics on 
the screen alongside the material spaces into which this diegetic space spilled 
over. How do we read these two concerns, and what are the linkages between 
the two. Does censorship, as we traditionally understand it, only pertain to the 
question of content? Is the question of the regulation of space only of historical 
interest? In this chapter we shall explore the complex dynamics between the 
spatial regulation of cinema, and the regulation of content. 


Christine Geraghty for instance argues that “Studying cinema is not just a 
question of studying films, nor indeed the institutions, which produce the films 
and the economic structures, which sustain them. Studying how we watch 
films - in multiplexes, on video, in theme parks, on television — is an important 
part of understanding what films mean within a culture and how they fit into 
the broader range of entertainment activities which might be on offer to 
audiences. Studies of cinema architecture, of patterns of film distribution and 
screening, of audience responses can help us build a picture which is richer 
than the cinema studies model, which tends to centre on the isolated spectator 
gazing at the screen"! 


A lot of work, especially in recent film theory/ history has started to break the 
barriers between exhibition/spectatorship, and if there was an excessive 
investment in textual analysis in earlier film theory, there is an equal danger of 
it being eclipsed by a focus on non-textual elements of film practice without 
paying any attention to the text. 


One of the areas in which one has no choice but to avoid a neat text/context 
binary is in the regulation of cinema. The discursive construction of the cinema 
as an object of knowledge and regulation is premised on it being seen both as 
a space in which certain images proliferate, as well as a space produced by the 
proliferation of certain images. Signaling to this idea of the continuum, Ravi 
Vasudevan suggests that it may be productive to consider the cinema as a 
space, composed of the hall, its internal organization of foyer, auditorium, seating 
and the projected film, and its public presence, as in its façade, advertisements, 
marquees, hoardings. But also to see this space in relation to a broader space, in 
the market, near factories, schools, office blocks, in a mall, in residential areas; 
and how it is located in the depth of this space or on its margins, near main 
arterial thoroughfares, linking one space to another through transportation. He 
argues that while experience inside the hall, and of what is projected onto the 
screen, is distinctive, for you can’t experience it elsewhere, or through any 
other medium, it is also fruitful to think of this experience as continuous with 
the space in which it is located.’ 


There can therefore be no distinct account of cinema or cinematic spaces, 
which is not at the same time an account of the history of the city, of the 
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experiences of modernity and of conflictual practices that define the occupation 
of these spaces. Furthermore this spatial and technological history of cinema 
cannot be seen only in terms of an attempt to supplement the discipline of film 
studies but forces us to reexamine the traditional assumptions and questions. 
Stephen Hughes, speaking on the history of exhibition says “It is not that 
exhibition is just a missing piece in the history of cinema in India that can be 
added on to provide balance to conventional accounts. Rather, once exhibition 
is taken as a necessary part of film history, we must rethink how we construct 
Indian cinema as an object of study.”"” 


It is impossible to write a history of the emergence of the entire institutional 
regime of censorship, without a consideration of the fact that the experience of 
cinema was first and foremost a new kind of experience, even if it shared 
certain premises of existing public entertainment, or emerged in the context of 
other forms of public life. The act of going to the theatre was a spatial experience 
in two ways, on the one hand there was the actual physical setting of the 
cinema hall, and given the absence of indigenous films in the early decades, 
it was also a ‘virtual trip’ to other geographical spaces. As we have seen with the 
ICC report, it is precisely the coming together of these two virtual spaces which 
raises a number of anxieties around cinematic practices. Writing of the 
experience of cinema halls in Nigeria, Brian Larkin says that “to go to the cinema 
in Kano is to step outside Africa, to move beyond the moral relations of an 
Islamic society and into the Indian, American and Chinese realities projected on 
the screen. Cinema is seen as distinctively modern because of their ability to 
destabilize and make people, ideas and commodities mobile.”'™ 


As in many other parts of the world including India, cinema theatres were 
introduced into Kano as a part of a much wider transformation of the colonial 
public sphere. If modes of public association were marked by spaces like beer 
parlours, public gardens, libraries and commercial streets, cinema theatres 
created new modes of public association that challenged existing relations of 
space, gender and social hierarchy. The cinema theatre thus created new modes 
of sociability that had to be regulated - officially by the colonial administration 
and unofficially by Hausa norms.'” 


The similarities of the experience of cinema theatres in Nigeria and in India 
gesture towards a commonality of the transformation of the experience of 
colonial modernity, with the introduction of cinema. On the part of the colonial 
authorities, India became a perfect laboratory to study the impact of this new 
technology on the natives, and these lessons could be transplanted in other 
parts of the Empire. But for the moment, let us stick to the Nigerian experience. 
We saw, in our chapter on the genealogy of evil of cinema, the deeply 
Christological roots that informed theories of the evil of visual entertainment in 
general, and cinema in particular. In Nigeria, there were similar moments of 
indigenizing of the idea of the evil of cinema. For instance, there were questions 
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about whether the apparatus itself contravened the Islamic prohibition on the 
creation of certain images. The early Hausa names for cinema, majigi (magic) 
and dodon bango (evil spirits on the wall) carried the traces of this initial religious 
distrust, just as the official royal names of the theatres, Rex, Palace and later 
Queens indexed the conflation of technology with empire." When a tragic fire 
broke out in one of the theatres in Kano, the El Duniya, killing more than three 
hundred people, the tragedy was popularly seen as a divine punishment for 
participation in this immoral arena and the rumor spread quickly that the film 
being screened contained the image of Prophet Mohammad. 


While there may not be an equivalent religious connotation, the experience of 
early cinema in India was also marked by similar concerns about its impact on 
the moral fabric of the people (natives). Through the early twenties for instance, 
discourses around film going were narrated in terms of the safety of the public, 
the larger concern for social hygiene and the dangers involved in seeing 
particular kinds of images on the screen. The fact that there was little to 
distinguish between physical safety and unsafe content, became the basis for 
the mobilization of a normative structure through which film could be framed. 
As Ashish Rajadhyaksha states, “The colonial citizen spectator’s ability to read a 
film in an appropriate manner — to not see what you are ‘not meant to see’ - 
therefore became a central component of his ability to conduct himself in the 
cinema, extending, without rupture to the broader category of his or her well 
being both inside and outside a theatre premises, as a link was made between 
the structuring of a film narrative and its more extended impact into a space 
where the narrative systems also spills over into the domain of public regulation. 
The larger social spaces where the spectator was supposed to practice that s/he 
learnt in the cinema were also ones where unsafe sexual habits came together 
with graphic demonstrations on how to commit crime, where symbolic 
productions in diegetic space could seamlessly spill over into the cinematic 
effect.”""' 


The effect of the coming together of these two strands produces a legal and 
regulatory frame of a particular sort, wherein cinema is constituted as a problem, 
both of site and substance. The contestation over the spatial dimensions of 
cinema reveals the larger dimensions of the ways in which the experience of 
the public sphere of colonial modernity is played out in material terms. While 
the contest around the appropriateness of certain images, lends itself to an 
interesting reading of the contours of cultural contestation. 


It is important to remember that the experience of the regulation of cinema, 
was however not unique to the colonies, though it played itself out differently 
from the way that it emerged in England and the US. In the US, for instance the 
anxiety centered around the experience of a new public sphere in which the 
primary participants were immigrant working class men and women. In many 
ways, the public of cinema in the US was a working class crowd to begin with, 
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but in the context of India, it begins as elite European entertainment before 
spreading to the native population and, only after a series of transformations 
that cinema is rendered into a problem demanding colonial intervention. 
This also has significance for the ways in which the legal institutions around 
cinema have been shaped in the US, compared to India and other former 
colonies. The moral panic and discourse of anxiety around cinema in the US had 
many qualities that would be shared in India, but the question of racial 
misinterpretation (see discussion on ICC) was rather specific to the experience 
of cinema in the colonies. It will be useful in the future, to explore whether, 
pedagogic and reformist agenda of cultivating a narrative competence has an 
equivalent in the latter history of censorship in the US. 


In its early history, however there is a lot that we see in common. For instance 
in 1907, the Chicago Tribune carried a front page report on a fire that had 
broken out in one of the city’s new nickelodeons. Like practically all the others, 
the theater was without adequate protection, and in the disorder and panic that 
ensued, one audience member was trampled upon. Lurking behind the concern 
about physical safety and the call for governmental regulation of buildings, lay 
concern about moral dangers. In other theaters, the paper noted, the fire panic 
was lacking but the continuous performance panic of cheaper songs, tawdry 
singers and suggestive pictures reigned.''” 


The nineteenth century was the great era of the cultivation of various modes of 
knowledge that defined, classified and intervened in ‘social problems: Cinema 
emerged within the context of contest and struggle over leisure and everyday 
life. All kinds of regulatory attempts were initiated to intervene in daily life and 
leisure, from vaudeville, dance halls, boxing, publishing of obscene material and 
obviously, the nickelodeons. The 19th century is also the period in which you 
have the emergence of the entire discourse around juvenile delinquency and 
the creation of corrective centers which would train them to become proper 
citizens. Grievson says that “A regulatory focus on the conduct, well being and 
public decency of the masses in the United States developed through the 
nineteenth century and fed into such varied developments as the 
aforementioned emergence of juvenile courts, transformations in the prison 
system, the creation of the new knowledge about medicine, education and 
demography; the intensification of urban planning, public hygiene; the design 
of an interventionist social science and the increased surveillance of urban 
space. Together these developments can be seen as the part of the invention of 
the ‘social’ the historical formulation of a sector of expertise about the causes 
of problems such as delinquency, crime, prostitution, and poverty along with a 
set of institutions, charities, and government bureaucracies formed to address 
these problems.”"? 


The impact of the development of a global interventionist social science was 
immediately seen in the context of the discussion of health and hygiene around 
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cinema in India. The Bombay Vigilance association in their response to the ICC 
stated that “Constant familiarity with pictures showing men and women in 
close contact or suggesting sexual relations have a debasing influence on the 
spectators and particularly on young men and women... the cinema may become 
a potent medium for incitement to illicit sexual intercourse (desires) easily 
awakened in the atmosphere of a crowded city offering ample facilities for 
their appeasement"! The framing of the question of cinema as a question of 
social policy takes it beyond the issue of the exercise of prohibitive power 
alone, and brings it within the ambit of a logic of governmentality in which the 
state plays a productive role of policing citizens and social spaces as a part of its 
position as a welfare state. 


Even after independence for instance, the themes can be seen. G D Srivastava, 
a doctor from Lucknow writes that “Knowledge of the normal bacterial content 
of the oral and upper respiratory tracts is very essential to enable us to properly 
appreciate the dangers, which all of us have to face, whenever a large number 
of people gather together, particularly when the atmosphere is closed and 
congested, as it is inside a cinema hall. Most of the people who have frequently 
been on foot in the plague infested areas usually belong to the poor and 
middle classes. Moreover they throng in the lower classes of cinema owing to 
their cheapness.” 


Stephen Hughes’ pioneering work on the early history of film exhibition in India 
documents the initial spatial and physical context of censorship, and its 
transformation to a space for moral policing. Even the first legislation on cinema 
in England, the 1908 Cinematograph Act evolved as a response to the physical 
dangers of film. The Act was introduced on the grounds that “Film on nitrate 
stock posed a risk to life and limb and therefore to the public, those who 
worked with it and those who sold it, and all of them had a legal right to be 
protected from the risks.”''® 


A Dancer and the Secret History of the Cinematograph Act 


Hughes narrates the almost filmi story of the extension of regulation into the 
domain of cinema, through a fascinating account of a failed dance performance. 
Maud Allen, a performer known for her erotic dances was supposed to perform 
at the Lyric theatre in Madras. The Secretary of State issued a circular stating that 
“the objections to performances in this country by a white woman of her 
dramatic reputation, with dances of the type that have been associated with 
her name, are obvious.” The authorities were therefore concerned about 
allowing the raunchy performance, which would be witnessed by a number of 
natives, and that could create a lowering of the image of the white woman. 


The technical glitch that they were faced with was the question of how they 
could prohibit the performance. They could not rely on The Dramatic 
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Performances Act, since it generally dealt with seditious performances, 
and besides it was not clear if this could even be considered as a dramatic 
performance. The authorities instead, amended the Places of Public 
Resort Act of 1888 to include cinema shows. The amendment stated that 
“No Cinematograph exhibition shall be held without special sanction of the 
Commissioner of Police... the licensee shall furnish the commissioner of police 
with full information about any public performance at least seven days before 
hand” This inaugurated for the first time, the power of the police over public 
performances held in public spaces of cinema exhibition. The Commissioner of 
Police was therefore institutionalized as the local authority over film shows 
with de facto power of censorship, a position which was later formalized by the 
creation of regional film censor boards by 1920. 


The history of censorship in India can be told through footnote figures from 
colonial history. Hughes documents for instance the efforts of Greenwood, the 
Chief Electricity Officer of Madras. Greenwood eventually turned out to be the 
person with the widest first hand knowledge of early cinema in India, since he 
took it upon himself to ensure that all cinema halls complied with the various 
safety regulations that were put into place, most of them by him. He also 
deposed before the ICC, and his flat interview is very instructive to get a sense 
of the distinction between permanent theatres and traveling theatres in South 
India in the twenties. In 1915 Greenwood had requested that the rules of 
The Indian Electricity Act be extended to places of Public Resort to make it 
necessary for all film exhibitors to obtain a certification of electrical safety in 
order to run the shows. Even in the contemporary era, theatre owners claim 
that the most difficult bit of running a cinema hall is to comply with all the 
safety guidelines that exist. ''® Greenwood proposed that “a special set of rules 
based on those already worked for the Madras city to be extended for the rest 
of the presidency.” As stated before, Greenwood took his job very earnestly, and 
personally supervised the inspection of cinema halls. He paid great attention to 
the question of exits, ventilation, electrical installations, fire appliances, the 
strength of the balcony and staircases, storage of films, minimizing eye strain, 
and verifying that the age of the operator was over 21.'"” 


Greenwood however did not stop with the inspection of the material condition 
of exhibition, but also started concerning himself with the exhibition of morally 
objectionable films. The move from inspecting theaters for safety norms to 
identifying harmful moral and political effects of film contents was consistent 
with Greenwood’s conception of his duties to implement controls over cinema 
exhibition. He wrote a letter in 1921 to the Madras government suggesting that 
“film dealing with inflammatory matters such as Gandhi doctrines, religious 
feelings of the Mohammedans, and universally condemned scenes of chastity 
or immorality” were particularly dangerous, hinting at a different kind of fire 
hazard.'”° But the analogy of the sparks that could be emitted as a result of the 
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silver nitrate, to the analogy of inflammatory matter continues till date. In a case 
involving Anand Patwardhan’s film “In memory of friends’ it was alleged before 
the court that “some of the replies of the supporters of Khalistan are full of 
sparks that can ignite a big fire.”™ 


Interestingly, in his interview to the ICC, Greenwood stated that in the fifteen 
years that he had been inspecting cinema halls, there had not been a single 
instance of a fire having broken out. According to Greenwood, “as regards 
exhibition the standards of safety is low compared with English standards, but 
as there has been no serious incident of fatality in this presidency for the last 
fifteen years and at the present non prosperous state of cinemadom would be 
adversely affected, | do not recommend any further safety precautions. | find 
the existing rules of exits and to minimize eye strain are not observed sufficiently 
at the moment.”!” 


Cinema arrived in India via the metropolitan centers of cities like Madras, where 
it served primarily as entertainment for the British officials and soldiers. 
But when cinema started catering to the ‘native’ population, and moved into 
other parts of the city, primarily its working-class areas, the anxiety around 
cinematic space took a new turn, now causing immense concern to the colonial 
government. The anxiety was of governance and the ability to control a growing 
nationalist public: ‘The daily collecting of crowds in the streets outside the 
theater at regular intervals before a show, and then after being emotionally 
galvanized through the collective experience of film watching, exiting together 
onto the streets again made the police authorities particularly concerned.’!”’ 
The colonial authorities carried with them unpleasant memories of Indian crowds, 
especially after religious processions and at dramatic performances, as a 
potentially uncontrollable threat to the political and social order. The very notion 
of collective gatherings, even at places of public entertainment, carried assumed 
connotations of riotous mobs and revolutionary masses which could be 
mobilized against colonial authority.'* 


This was the period that saw the consolidation of the censorship machinery to 
regulate the new technological medium and the potentially dangerous space 
that it enabled. This period brought a discourse of health and safety together 
with that of moral danger, into a single regulatory authority, the new Censor 
Board. In the years before the Cinematograph Act, the government had learnt 
through practical experience that control of the multiple sites of exhibition was 
not sufficient for preventing undesirable films from being screened. In response 
to this perceived deficiency, the government introduced state censorship as a 
separate strategy for controlling film content. While earlier governments’ efforts 
focused on the sites of exhibition and struggled to keep up with their 
proliferation, censorship addressed the problem of cinema in a very different 
way. Earlier controls over cinema were implemented spatially across the entire 
presidency at specific theatre locations, censorship seemed to offer a centralized 
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means of controlling the supply of films before they went out for exhibition. 
Censorship had the promise of offering a solution for all of colonial India to 
what had been previously delimited as a regional and local problem at theatre 
spaces. Through these means, the government hoped to standardize the 
regulation of film content from above and to impose a standard moral code for 
the cinema. 


As for the matter of whether approved films were the only ones actually screened 
in theaters, the situation was less certain. The government was well aware of 
the fact that censorship process could be easily eluded by the exhibitors who 
smuggled film prints. The establishment of censorship immediately created a 
black market for films which could not have been passed by the regional boards. 
The extent of this illicit trade of smuggled film was relatively small and mostly 
limited to erotic entertainment at private screenings, but seemed both significant 
and vague enough to worry government officials in the early 20s. Uncertified 
films could easily be screened since the local authorities were not always present 
at every public exhibition. 


In 1921 a committee of publicity advisors warned the Madras government of a 
small but highly profitable market for indecent films in south India “at present 
these films are smuggled in clandestinely from France and South America and 
are believed to fetch a very high price “. Greenwood echoed this concern but 
added that more than any other mode of exhibition, touring cinemas were 
the ones likely to screen uncensored, smuggled and undesirable films. 
As government officials episodically constituted the cinema as a object of 
regulations, they constantly confronted the limits of their own power to control 
its alleged effects. In Madras city the commissioner of police employed three 
inspectors,“a Mohammedan, a Brahmin and a non Brahmin” who were regularly 
sent to film theatres, on the basis of whether a film being screened related to 
their community's interests or religious feelings. Greenwood said that of the 
police presence in film shows “I think that they go there more for amusement 
than in an official sense. It is not their definite object to see whether a film has 
been passed or not passed; whether it is approved film or not. They may get 
there late or early, just as they please’ This anxiety over the emergence of 
spaces which escaped the panoptic gaze of the state, resurfaces very significantly 
in the postcolonial period, with the introduction of video technology (which we 
shall explore later). 


Thus the birth of an Indian Cinematic public emerged within a highly regulated 
and highly suspicious environment, where the entire enterprise of cinema was 
constantly under the threat of law, and subject at every point to the gaze of the 
law. It is ironic that studies of spectatorship, the relationship between the gaze 
and the screen have been largely silent about the first collective gaze upon the 
completed film, which is that of the law; the gaze that determines the very 
domain of what a film can or cannot be.'” If on the one hand cinematic space 
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was coded as an always-already legal space, then cinematic space also created 
a new space in which existing social relations and conflict, primarily class-caste, 
could be both enacted and transgressed at the same time. Sivathamby notes for 
instance ‘The Cinema Hall was the first performance centre in which all Tamils 
sat under the same roof. The basis of the seating is not on the hierarchic position 
of the patron but essentially on his purchasing power. If he cannot afford paying 
the higher rate, he has either to keep away from the performance or be with all 
and sundry’? 


Thus cinema emerged as the ‘modern’ space that was unlike any previous 
experience of public space and at the same time it had to contend with the 
ghosts of public spaces past, in the form of caste, which would transform the 
cinematic space and the occupation of this space into a perpetual site of conflict. 
It is in understanding cinematic space as it struggles between legal control on 
the one hand, and capture by existing power relations on the other, that we can 
piece together a story of law and the spatial dimension of cinema.'2” 


Despite the colonial government's attempts to discipline the space of cinema, 
cinematic practices displayed a rather stubborn refusal to be subordinated to 
the panoptic gaze of the state. As the cinematic apparatus traveled from urban 
centers into smaller towns and villages, the cinema hall merged with older 
forms of traveling theaters to become tent houses that became mobile cinema 
halls. The ‘place’ of cinema that was sought to be regulated was dispersed into a 
plethora of spaces in which cinema unfolded. The history of cinema in India is 
marked by a history of extreme regulation and extreme tactility, the evolution 
of a new public arena of participation which was also marked at the same time 
by older histories of exclusion, all in all a highly charged space of conflict, 
anxiety and ambivalence. The work by S V Srinivas on Chiranjeevi fan clubs is 
highly recommended for those interested in the dynamics of cinema, citizenship 
and the public sphere.” 


For the moment however, | am interested in the implications of this tactile 
spatial nature of cinematic practice for censorship. Interestingly just in terms of 
numbers, the cases that deal with the spatial dimension of cinema far outweigh 
the number of cases that deal with censorship of content. There are two 
moments in particular, which are of significance. In the early part of cinema, it 
was the touring talkies that proved to the most difficult to discipline, while in 
the postcolonial period, the introduction of video technology causes a momentary 
crisis when the state is unable to determine what the public is watching. This 
led to a number of cases that extended the definition of cinematograph to 
include video screenings. A number of these cases also dealt with the question 
of what actually constituted a public space, and consequently a public screening. 


The determination of something as a public screening, is not merely an 
administrative task of enumeration. Given the strong normative baggage that is 
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tied into the history of the reformation of public spaces like cinema halls, the 
designation of a place as a public space also meant the setting into place of 
protocols of proper public behavior. The burden of constituting a proper public 
sphere, as a matter of state policy was unequally distributed through the arts. 
If, on the one hand, the state invested in various modernist institutions like the 
National Gallery of Modern Art, the Lalit Kala and the Sahitya Academy, the 
status of cinema was always ambivalent right from the start'”’, as it was an 
institution that was seen as not the quite space of cultural policy. One also has 
to read the various regulatory interventions, as a combination of a disciplinary 
mechanism on the one hand, but also as a way of cultivating a citizen viewer of 
a particular sort. Thus attempts to define the behavior of the public in a cinematic 
space, also tied in with other protocols and norms of what is proper behavior 
during the film screening (no talking, clapping, shouting, no drinking/selling tea 
etc.,no staring at women and no translations). Srinivas calls this “a desire for a 
‘private’ mode of film viewing, a mode which evacuates, figuratively speaking, 
everyone but the responsible film viewer from the cinema hall and prohibits 
every activity which foregrounds the collective nature of film going.”'*° 
The regulation of cinema is also the regulation of the private interaction of a 
viewer with the screen, in conditions that render this a public act. 


Pictures of Pickpockets displayed outside Urvasi Theatre, Vijayawada 
(Courtsey: S V Srinivas) 
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The question that needs to be addressed then is about the relationship between 
the discursive construction of an idea of publicness, and the transformation of a 
space into a public space. What are the ways in which publicness as an attribute 
get invoked as a category of regulation? Does publicness as an attribute precede 
an intervention, in other words is it available as a conceptual resource that 
exists ‘always already’ and merely has to be invoked? 


lronically, one of the only way of determining what constituted a public for the 
purpose of the law is through spatial terms, a public space constitutes a public. 
It is therefore ironical that the Cinematograph Act itself does not define what a 
public space is, and this has been the cause of considerable anxiety, especially 
when small film screenings take place. The only way of determining what 
constitutes a public space has been through judicial interpretation, and by reading 
the Cinematograph Act alongside other legislations that deal with film exhibition. 


If one were to look into, (in many ways a twin statute), The Copyright Act, 1975 
for some clues, we find something very interesting. Sec. 4 (ff) of the Copyright 
Act, which defines “communication to the public” says that, it means making 
any work available for being seen or heard or otherwise enjoyed by the public 
directly or by any means of display or diffusion other than by issuing copies of 
such work regardless of whether any member of the public actually sees, hears 
or otherwise enjoys the work so made available. Again there is no definition of 
what a public space is, but the definition necessarily gestures to the idea of a 
public space, the reason being, that in the second half of the definition, it says 
“regardless of whether any member of the public actually sees’ This is of great 
significance in terms of our initial question of how the spatial and the content 
dimensions of censorship start linking to each other. | would like to up the 
stakes a bit here, and make the claim that it is not just the law that provides a 
sense of publicness to cinema, but equally, the fact that cinema allows the law 
to define ideas of publicness. 


We can illustrate this through a very interesting case, D.K.V. Prasad Rao v. Govt. 
of Andhra Pradesh."' The case dealt with the question of whether or not the 
state was entitled to bring in regulations that stipulated upper and lower limit 
of what a film ticket could be priced at. The argument put forward by the 
owners of the theatre was that, since the running of a cinema hall was essentially 
a private activity, any imposed restriction on pricing amounted to a violation of 
their fundamental right to free trade. They raised two arguments 


a. That it was beyond the scope of regulations made under the Cinematograph 
Act to go into details such as the pricing of tickets 

b. That it was the task of the legislature to determine through specific 
legislations like the Essential Commodities Act the fixation of prices of 
goods, and not through regulations. And besides cinema was not in the 
same category as essential commodities 
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The first question forced the court to get into the question of what the legislative 
intent of the Cinematograph Act was, and most importantly how does one 
understand regulation with respect to Cinema. It began by outlining the history 
of the Act “For the first time in 1918, the Central Legislature stepped in to 
regulate proper control of cinematograph exhibitions with particular reference 
to the safety of the persons to witness them and to prevent exhibition to the 
public, of improper or objectionable films. In implementation thereof, the 
Cinematographs Act (2 of 1918) was brought on Statute Book to obtain license 
subject to the conditions prescribed there under and certification of films 
suitable for public exhibition. The Act reigned the field nearly for 34 years with 
amendments made from time to time. With the ushering of the Constitution 
and with the avowed pledge in the fundamental principles of State Policy to 
promote welfare of the people, economic, social and cultural, to secure social 
order vis-a-vis the fundamental rights designed to entrust the task to its sovereign 
Legislature to make laws in that regard.” 


The transition is marked by the idea that with the coming into place of a 
welfare state, it is assumed that the nature of cinematic regulation also follows 
the same line. The court goes on to cite the number of statutes dealing with 
cinema that were introduced in Andhra Pradesh. 


On the conferment of the power on the President of India by s. 3 
of the Andhra Pradesh Legislature (Delegation of Powers) Act, 
1954 (Central Act 45 of 1954), the Parliament enacted the Andhra 
Cinemas (Regulation) Act (4 of 1955). It was brought into force 
with effect from 19th March, 1955. It was re-enacted by the Andhra 
Pradesh (Andhra Area), Re-enacting Act, 1956 (Act VI of 1956). 
By Section 3 of the Schedule of Andhra Pradesh Extension of 
Laws (Andhra Pradesh Act 23 of 1958), the Andhra Cinemas 
(Regulation) Act, 1954 was extended to the Telangana area. 
The Short Title was substituted in the Act by amendment of 
Andhra Pradesh Laws (Amendment of Short Titles) Act, 1961 (Act 
IX of 1961). Thus, the Andhra Pradesh Cinemas (Regulation) Act 
(4 of 1955) has come into force in Andhra Area with effect 
from 27th March, 1955 and in Telangana Area from April 1, 1960. 
As on the date of filing of writ petitions, the Act is in force in the 
entire State of Andhra Pradesh regulating the exhibition of 
cinematographs. 


Since the key dispute was over the interpretation and extent of the word 
“regulation; the court goes into a long survey, examining various English and 
legal dictionaries (I am implying that they are two different things). It finds that 
the phrase regulation, refers not only to a set of prohibitions, but that it “is a 
word of broad import having wide meaning comprehending all facets not only 
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specifically enumerated in the Act but also embrace within its fold the powers 
incidental to the regulation envisaged in good faith with an eye single to the 
public welfare. Court has to recognise this power of the Government in public 
interest.” 


It then goes on to examine what the word regulation may mean for the purpose 
of cinema, and comes to the conclusion, that “A resume of the relevant provisions 
thus surveyed would indicate “the broad spectrum spread out the whole gamut 
of controlling the regulation of exhibiting cinematographs starting from 
construction and ending with appeals including imposition of terms, conditions 
and restrictions” subject to which licensees are to carry their trade or business 
thereunder.” 


They find a range of regulations, including some that we had listed in 
the beginning of this chapter. But the one in question is a regulation that 
states that: 


1. Maximum number of persons permitted and maximum rates of admission 
allowed in each part of the auditorium under sub-paragraph (2) of para 19 
of Appendix | and sub-rule (3) of R. 12. 


Class of accommodation Maximum number of persons Maximum rates of 
admission 


Permitted. Allowed. 


o (2) 6- 


Note: These rates of admission shall not be increased during the currency of 
this license without an order in writing by the Licensing Authority permitting 
such increase. 


It was contended on behalf of the owners of the cinema hall, that the objective 
of the Act is only to regulate the construction or reconstruction of the cinema 
theatres and providing health and sanitation as incidental thereto and that the 
power thereafter gets exhausted. In other words, they were making an argument 
that clearly tried to read the spatial aspects of the Act as dealing precisely with 
space, and not spilling over into other domains. The court however citing an 
American authority argued that having understood regulation, not to be a narrow 
sense of policing through prohibition, but as something that necessarily included 
the reformist role of the welfare state, it said that “The Constitutional Authority 
of the State to regulate private services and the use of private property affected 
with a public interest is “often spoken of” as embracing within the meaning of 
the so-called police power. The term “Police Power” originally gave a signification 
“broad enough’ to include within its scope “all the general regulative powers of 
the State and thus to embrace the specific power over public employment and 
those affected with public interest.”'*? 
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The court therefore introduces the idea of qualifying a pure spatial reading of 
the intent of regulation with the idea of public interest. Before embarking ona 
consideration of the provisions in the Act, the court has to consider whether 
the Act intended to serve only the limited purpose contended for, or whether it 
intends to embrace all the facets relating to the exhibition of the 
cinematographs. The court stated that “the Act itself indicates the meaning of 
the word “regulation” with a wide meaning comprehending all facets not only 
specifically enumerated in the Act and the rules but also embrace within its 
fold the powers incidental to the regulation under the statute’ They therefore 
argued that a reading of Section 5 of the Act demonstrates that the licensing 
authority is “empowered to issue directions generally for a particular purpose 
regulating the exhibition of any films or class of films for scientific or educational 
purposes or films dealing with news and current events or documentary films 
or indigenous films to impart and disseminate scientific, educational and current 
news to the people by means of exhibiting cinematographs. To achieve that 
objective, power of regulation is reserved in the licensing authority by issue of 
general or special directions.” 


Thus, the idea of regulation, for the court arises as much from the official 
recognition of the pedagogic role involved in regulating cinema as it does from 
the concerns for physical safety. In a key passage the court goes on to enumerate 
the publicness of cinema. It says, 


61. Therefore it has to be seen whether fixation of maximum rates of 
admission to different classes is one of the purposes envisaged under 
the Act. Witnessing cinematographs is an amusement to every person, 
rich or the lowest of the low. This habit has spread out widely even into 
the remotest villages or hamlets in the rural areas too and by now became 
an accustomed part of living. The Act itself provides for licence to 
permanent, semi-permanent and temporary theatres at any place.‘Place’ 
has been defined in Rule 2 (n) to mean town or village including hamlet 
or hamlets attached to the village. Therefore, the legislature intended 
that the power to regulate licensing of the exhibition of the 
cinematographs in all places situated at every nook and corner of the 
State. A majority of the population in the country are illiterates. Exhibition 
of cinematographs became media to impart education not only of the 
news, current events, but also of scientific, educational etc. (and) 
mythological stories of historical importance. Majority of population are 
poor, semi-middle class and middle class sections of the society. 
The business assumed public importance. 


69. Witnessing a motion picture has become an amusement to every 
person; a reliever to the weary and fatigued; a reveller to the pleasure 
seeker; an imparter of education and enlightenment, enlivening to news 
and current events; disseminator of scientific knowledge; perpetrator of 
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cultural and spiritual heritage to the teeming illiterate majority of 
population. Thus, cinema have become tools to promote welfare of the 
people to secure and protect as effectively as it may a social order as 
per directives of the State Policy enjoined under Article 38 of the 
Constitution. Mass media through motion picture has thus become the 
vehicle of coverage. The passage of time made manifest this growing 
imperative and the consequential need to provide easy access to all 
sections of the society to seek admission into theatre as per his paying 
Capacity. Though it is business incident, the petitioners having created an 
interest in the general public therein, it has become necessary for the 
State to step in and regulate the activity of fixation of maximum rates of 
admission to different classes as a welfare weal. Thereby it became a 
legitimate ancillary or incidental step in furtherance of the regulation 
under the Act. Access to and admission into theatre is a facility and 
concomitant right to a cine goer public. Classification of seats and fixation 
of rates of admission according to paying capacity of a cine goer is also 
an integral power of regulation. Power to fix rates of admission includes 
power to amend and revise the rates from time to time. The statute 
vests that power in the licensing authority subject to control by the 
State Government. The fixation of the rates of admission has thus become 
an integral and essential part of the power and regulation of exhibition 
of cinematograph. 


What is of extreme significance in paragraph 61 is the rather innocuous looking 
last line, which states that “the business assumed public importance’ Hidden in 
this line, is the key to understanding the shift in the terrain of censorship, from 
that of merely an act of prohibition to one, in which the state recognizes the 
pedagogic potential. The shift from the pillar of prohibition to the pillar of 
regulation is a critical one, because if you recall the earlier debates on cinema, 
one of the reasons why the cinema had to be accorded a different status was 
because it was ‘business, pure and simple.’ There were also similar statements 
made about cinema in the Abbas case, including statements by Abbas himself. 
In many ways the idea that ‘the business had assumed public importance’ 
introduces a different idea of censorship altogether, since the category of the 
public was one which needed attention of a different sort. 


The court also referred to the principle enumerated by Chief Justice Hale about 
three centuries earlier in his treatise De Portibus Moris reported in Harb Law 
Tracts 78 which argued that :“When the private property is affected with a 
public interest, it ceases to be “juris privati” only and it becomes clothed with a 
public interest when used in a manner to make it of public consequence and 
affect the community at large; and so using it, the owner grants to the public an 
interest in that use, and must submit to be controlled by the public for common 
good.” The exhibition of cinematographs not only imparts education to the 
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illiterate but propagates cultural values creating great impact on social life. 
It has a direct and inevitable effect on the public welfare. 


Thus the court held that the business of cinema halls “ is clothed with a 
public interest as cine going public acquired direct and positive interest to 
have easy access of admission into the theatres. Thereby the business ceased to 
“juris privati” and the business tends to a common charge and became a thing 
of public interest and use. The business became a sort of public office hearing 
monopolization. The legislature seeks to avoid this tendency in interest of the 
public welfare. It becomes absolutely necessary to override the private rights of 
persons and property so as to effectuate the public order for the general welfare 
of the citizens.” 


This was reiterated in Deepak v. State of Punjab'* where the court held that 
“the right or power of the owner of a theatre from the inception of its construction 
till exhibition of cinematograph is controlled by the regulations under the Act, 
the rules and conditions of the licenses issued in this behalf. There is no 
compulsion to construct a cinema theatre, but by undertaking to construct a 
theatre to exhibit cinematograph films therein, the owner created a right in the 
cine going public, to have an easy access to the theatre. Thereby the private 
property of the owner is effected with public interest. It, thereby, ceases to be 
juris privati and is clothed with public interest. When used in a manner 
detrimental to public interest or welfare it would effect the community at 
large. By using the owner's property as theatre he/it submits himself or itself to 
the regulations for common good. The public acquire, thereby, direct and positive 
interest in exhibition of cinematograph films.” 


It is interesting to contrast the official attempts at defining and delimiting the 
public nature of the cinematic space, alongside the contestations over cinematic 
Space documented by scholars like Srinivas'*? and the approach of the law and 
the judiciary to defining the publicness of cinema for our understanding of 
cinema. By making cinema an object of public interest, there is also a shift in 
the register of regulation. It moves from its traditional site of being a business 
per se (which is subject to prohibition) to being a venue for the dissemination 
of information, education and inculcating appropriate public behavior (the 
subject of regulation). The nomination of a space as a public space, also brings 
into play the dynamics of state intervention and regulation into the domain of 
everyday life and leisure. 


Chapter 5 
Their Lordships Go To The Movies 


In most cases involving censorship of films, which have gone on to appeal 
either in the High Court or in the Supreme Court, the response of the courts 
have generally been in favor of free speech, and they have often been reluctant 
to agree with a ban or even to sustain cuts ordered by the censoring authorities. 
This immediately tempts us to see the courts as being inherently more liberal, 
and more inclined towards protecting freedom, rather than denying it. There is 
undoubtedly an element of truth to this, and some of the decisions of the 
courts have to be commended. Film makers like Anand Patwardhan have fought 
a number of cases extending the jurisprudence of free speech, especially in the 
domain of political expression. In recent times, with the increase in overt political 
censorship, it has often been the judiciary which has ensured that critical films 
find an audience. It is also interesting that some of the most interesting cases 
on freedom of speech have come not from the Supreme Court, but from the 
High Court. '*° 


Having said that, | would also be cautious about adding to the already vast pool 
of hagiographies of the judiciary as the ultimate guardian of democracy in India. 
By reading in a very literal and narrow sense, the separation of powers doctrine, 
we tend to valorize the differences between the judiciary, the legislature and 
the executive. What we tend to ignore in this reading is the fact that these are 
not distinct, but overlapping institutions, committed to their singular cause of 
logic of governmentality. In terms of the debate on censorship for instance, 
while the judiciary is very distinct from the institutional processes and operations 
of the CBFC, the fact of the matter is that it is the ultimate appellate authority 
for people aggrieved with any decisions of the CBFC. In that sense, it is still the 
final arbiter, as far as the ability to allow or not to allow a film to be screened is 
concerned. That it may, more often than not, allow a film is a different question 
altogether. | am for the moment interested in the ways that the judiciary reads 
a particular film to determine whether it can be screened or not. 


Sometimes, it does not even have to view a film to arrive at the decision. In the 
Supreme Court case on the film, Bandit Queen for instance, courts begin with a 
statement, that they have not seen the film, and neither do they feel the need 
to, since they have heard the story from the account of the trial court judge.'”” 
Now, this rather remarkable ability (coupled with the power to exercise absolute 
authority) itself should caution us against romanticizing the status of the courts 
as generous readers. We should remind ourselves for instance that it is still 
technically illegal to read D H Lawrence's Lady Chatterley’s Lover in this country, 
based on a judgment delivered by one judge. 
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The capacity of the courts, to read and watch on behalf of a billion people puts 
them in a very strange situation. It is a responsibility of immense proportions, 
but not always commensurate to any particular expertise of training. A number 
of people have written about the problem with judges playing literary and film 
critics, and I will not dwell further on the issue. What continues to intrigue me 
however is the question of, how do we measure what the judges read. In a 
trivial sense it could be said that the judges are testing neither the aesthetic, 
nor the literary worth of a book or movie, and that they are interested in the 
issue of determining the scope of the fundamental right of freedom of speech 
and expression, the contours of reasonable restrictions and the holy grail of 
justice. 


However, nowhere except in the ‘mist-enveloped’ regions of liberal legal theory, 
can one have an abstract idea of freedom of speech and expression decided, 
which is not at the same time dependent on meta discourses of taste, aesthetics 
and propriety. One of the aims of this chapter is actually to.look closely at the 
viewing strategies adopted by the court when they view films, and to see the 
possibility of identifying a legal theory of film that emerges in the context of 
censorship cases in India. As stated before, this essay is less interested in the 
question of censorship as prohibition as much as in the question of the productive 
power of censorship. | am therefore interested in examining the kind of 
discourses around cinema, spectatorship and space produced by the judiciary. 


The judiciary is always aware of the fact that they are reading for the entire 
nation, but | am curious about the epistemological and phenomenological 
consequences of such a self awareness. What exactly does it mean for the 
decision that the judge arrives at, knowing that he has been symbolically 
nominated as the first editor of the country? The immense responsibility also 
dazzles me at times, for its immediate impossibility which can be illustrated by 
what I term as the Hidayatullah paradox. The Hidayatullah paradox, so named 
because the learned judge who delivered the decision in the famous Ranjit 
Udeshi case which dealt with the question of whether or not Lady Chatterley’s 
lover was an obscene book (he also delivered the Abbas judgment a few years 
later). The paradox can be posed by the following question: Did the venerable 
Justice Hidayatullah get turned on, when he read Lady Chatterley’s lover? Trivial 
as it may sound, the question has serious import. The decision (based on an 
1868 test-The Hicklin test), is based on determining whether a particular work 
is “likely to deprave and corrupt those whose minds are open to influences” 
If that being the case, if Hidayatullah did not get turned on when he read the 
book, then clearly the book does not contain any material which could be 
termed as offensive, and if he did get turned on when he read the book, then 
he had moved away from the subjective position of being a ‘reasonable man 
whose mind was free from corruption, and is hence no longer in a position to 
be able to judge the book. 
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One of the ways out of this paradox, and one that is always used with great 
effect by the judiciary is the age-old trick of social distancing. Social distancing 
involves reading not on behalf of the abstract general public, or even as a 
particular member of the public but, on behalf of those who are more susceptible 
to being corrupted or influenced, and this generally means people who fall 
within a particular class category, gender or age. So it really is the lower classes, 
the illiterate, women and children who need to be protected. It turns out 
therefore that a judge emerges as an exnominated subject. Once the figure 
of the judge as a reader or viewer is bracketed within this process of 
exnomination, then his reading somehow seems to transcend the very 
corporeality of the experience of listening, reading and viewing, and takes it 
into the upper echelons of interpretation within normative legal theory. 


Perhaps it is time to call the bluff of the emperor's new clothes. After all the act 
of recognizing the nudity of the emperor consists not so much in identifying 
the emperor to be naked, since everyone knew that anyway. What it disrupts is 
the symbolic fiction that holds together a particular collective fantasy, or the 
fact that everyone maintained a complicit silence about the emperor’s 
nakedness.'*? One way perhaps, of calling the bluff is by humanizing the legal 
reading of a text. We are then able to ask aesthetic questions of the reading. 
Is it a good reading at all? The question no longer is whether it is good law, 
but equally whether it is good literary theory or good film theory? 


The other aspect of rendering a cultural conflict within juridical terms, is that a 
juridical relationship demands a process of translation, a translation in which the 
larger critique of censorship itself may get lost. Thus if you examine for instance, 
the ways in which a case on censorship of film plays out, more often than not it 
is tested on the meta parameters laid down by the constitution, and the 
principles in the guidelines for censorship. The judiciary then determines whether 
there has been a violation of any of the principles. What this ignores is the 
bedrock, namely the premise that the principles themselves are fine. A case in 
point is the question of whether a particular scene is anti national or not. While 
the judiciary may well arrive at a reading which determines that the scene is 
not anti national, it also achieves this by producing a more accurate version of 
nationalism and patriotism. 


A useful equivalent of this is provided by Zizek in his discussion of the way that 
anti Semitism functions. He calls this a submission to the blackmail of your 
ascribed name. In his discussion of anti-Semitism, emphasizing that the 
fantasized Other has nothing to do with the reality of a particular oppressed 
group. Zizek writes that the fantasy of the Jew, the “conceptual Jew,” does not 
actually exist and that “fantasy is a means for an ideology to take its own 
failure into account in advance.” Because this fantasy of the Other has no 
coordinate in reality, it can never be contradicted or undermined by a “real” 
Jew. And precisely because the fantasy-Jew does not really exist, it is for that 
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reason that the anti-Semite fears him “even more - in short, the very 
nonexistence of the Jew in reality functions as the main argument for anti- 
Semitism. When the Nazis produced propaganda about the Jews, the Jews had 
to stand up and counter them by saying that we are in fact not like this at all, or 
when we encounter attempts to countering the propaganda against Muslims in 
India, you have a situation when the response is that Muslims are not violent 
etc. This presumes that there is anything such as a real Jew or a real Muslim, 
while the truth is that by identifying the real Muslim and the real Jew, one is 
merely submitting to the ideological fantasy of another. 


Thus when we defend our speech on the grounds that they are not obscene or 
immoral or seditious, we may run the risk of reiterating that things such as 
obscenity etc exist as knowable categories. The reliance on the judiciary as the 
final arbiter of speech may even end up producing the very categories that are 
being contested. 


Take for instance the case of Joseph Bain v. State of Maharashtra’, in which 
Joseph Bain, a former IAS officer brought charges against Bal Thackeray stating 
that his articles incited violence in Bombay after the demolition of the Babri 
Masjid. The petitioners argued that the articles propagated hatred against a 
community and violated Sec. 153A and 153B of the IPC. The three extracts are 
as follows (all of them appeared in the Shiv Sena mouthpiece,’Samna’) 


1. “Municipal Deputy Commissioner Mr. Khairnar risked his life to use the 
bulldozer in Bhendi Bazar which has become a heaven of Pakistani 
infiltrators and anti-national Muslims. Moulvis and mullah have corrupted 
Bhendi Bazaar. The poison of treachery (anti nationalism) is flowing through 
every vein (lane) of Bhendi Bazaar. Is Bhendi Bazaar a part of India 
(let alone Bombay) at all? 


2. The Muslim traitors who have partitioned this country and have not even 
allowed us to breath ever since then. For the sake of these traitors, the 
Central Government has kept lakhs of devotees of Ram at the point of rifle. 
However, these rifles will be ineffective before the agitated Hindus. For the 
sake of minorities, the majority of Hindus will no longer prefer to die. 
They will fight for rights. The final stage of this fight has started in Ayodhya. 
The nation has been partitioned on the basis of religion. A new constitution 
was created here. It is clearly written in the beginning of the Constitution 
“The minorities will have to respect the sentiments of the majorities 
community of this country.” 


3. Traitors Muslims have started acts of violence in the country after the dome 
of Babri Masjid collapsed. We are once again finally warning them that they 
should understand the sentiments of Hindu majority and merge themselves 
in the national mainstream. If you got carried away by the selfish leaders 
who push you into hell and attack Hindus, beware. 
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In their reading of whether or not these articles constituted hate speech, the 
court comes to conclusion that they did not promote “disharmony or feelings of 
enmity, hatred or ill-will’ and that if one interpreted them ‘correctly’ then they 
were merely espousing greater patriotism, and not directed against Muslims as 
such, but only those Muslims who were anti national. It is worth quoting from 
the paragraphs in the judgment that analyzes the above extracts. 


1. The article stated that in fact Shri Khairnar risked his life in taking the lawful 
action against the encroachments. The Pakistani infiltrators and the anti- 
national Muslims and Moulvis and Mullahs poured poison in Bhendi Bazar 
locality. It is pertinent to note that in the said article criticism is only against 
Pakistani infiltrators and anti-national Muslims and not Muslims as a whole 
and, therefore, even taking into consideration the article Exh.’‘A-1’ relied 
upon by the petitioners, we are of the opinion that the article has no 
tendency to create ill-will, ill feeling against Muslim community as a whole. 


2. If we consider the aforesaid article as a whole including the offending 
portion relied upon by the petitioners, the criticism is leveled against those 
Muslims who had espoused the case of two nation theory and thereby 
were responsible for partition of the country. They have been described as 
traitors. Aftermath of partition is too well known. 


3. If we take into consideration the article as a whole, it is clear that the 
criticism is against anti-national or traitors section of Muslims and their 
selfish leaders who are creating rift between Hindus and Muslims and in 
the aforesaid portion reference is also made that Muslims should understand 
the sentiments of Hindu majority and merge themselves in the national 
mainstream instead of being carried away by the selfish leaders who were 
prompting to attack Hindus. 


Thus the productive power of the court in creating a discourse is also the same 
productive powers that when called upon to determine hate speech, can end 
up producing hate speech. As people interested in furthering the cause of free 
speech, we need to be a little cautious in our absolute reliance on the judiciary 
as mechanism for promoting speech, and sometimes converting a question of 
cinematic representation or speech into juridical terms, which abandons the 
site of politics and converts it into a site of regulation that will merely heighten 
the crisis rather than resolve it. This certainly does not mean that we do not 
contest the battle at the judicial level, it is critical to do so, but it is also 
strategically important to consider other modes of contesting power. 


Let us now return, after our diversion, to the way that judges watch films, and 
the legal theory of cinema that emerges. While a detailed analysis of all the 
cases pertaining to cinema, will have to await another book, for the moment 
| am only interested in those cases and extracts that produce a particular theory 
of cinema, rather than in the question of free speech alone. | will also be 
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focusing on one High Court (rather insignificant in terms of its effect or as law), 
but fascinating as a text that allows us into the career of a judge as a film critic. 


As with any other account of censorship of films in India, we must begin with 
the Abbas judgment. In K. A. Abbas v. Union of India, the first case to deal with 
the question of the validity of pre censorship in India, the court had to develop 
(building on existing models), a theory of cinema. The account that immediately 
emerges is one that is strongly determined by an account of the technological 
form, and consequently its impact. “Further it has been almost universally 
recognized that the treatment of motion pictures must be different from that of 
other forms of art and expression. This arises from the instant appeal of the motion 
picture, its versatility, realism (often surrealism), and its co-ordination of the visual 
and aural senses. The art of the cameraman, with trick photography, vistavision 
and three-dimensional representation thrown in, has made the cinema picture more 
true to life than even the theatre or indeed any other form of representative art. 
The motion picture is able to stir up emotions more deeply than any other product 
of art. Its effect particularly on children and adolescents is very great since their 
immaturity makes them more willingly suspend their disbelief than mature men 
and women. They also remember the action in the picture and try to emulate or 
imitate what they have seen. Therefore classification of films into two categories of 
‘U’ films and ‘A’ films is a reasonable classification. It is also for this reason that 
motion pictures must be regarded differently from other forms of speech and 
expression. A person reading a book or other writing or hearing a speech or viewing 
a painting or sculpture is not so deeply stirred as by seeing a motion picture. 
Therefore the treatment of the latter on a different footing is also a valid.” 


We have dealt with this at some length in the previous chapters, so we need 
not say more at the moment. Suffice it to say that this particular account of 
cinema still prevails, with minor variations, and is perhaps the most cited 
paragraph in cases on cinema in India. While based on conservative antimodern 
responses to the new technology at the turn of the century, it also has a number 
of similarities with some accounts of cinema in film theory, notably the 
apparatus theory advocated by Braudy and others'**. There are two significant 
consequences of such an apparatus theory. On one hand is the question of the 
relationship of this technology to realism. The decision firstly argues that cinema's 
success lies in its ability to capture reality more accurately than any other 
medium and render the ‘image more true to life, and secondly this technology 
is at the same time subject to manipulation through ‘trick photography’. 
It is therefore the camera’s ability and the audience's gullibility (effect, particularly 
on women and children) that makes it suspect. 


The anxiety over cinema's early public also arose from the fact that it challenged 
the bastion of upper class male claims upon the public sphere. This anxiety was 
also rooted in a deep puritanical suspicion of the sensual and of pleasure. Thus 
in all accounts of cinema, the technology has to redeem itself, by disavowing its 
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primary motive as the pleasure dome and be rendered useful for the purposes 
of education and inculcating a scientific temper. This is somewhat contradictory 
when you consider that other accounts, especially industrial policies of the 
state have always considered cinema to be only an entertainment and hence 
undeserving of the status accorded to the other arts or industries. 


Citing approvingly his own formulation in the Ranjit Udeshi case, Hidayatullah 
extends his aesthetic theory for cinema as well. He states, 


(3) The delicate task of deciding what is artistic and what is obscene has to 
be performed by courts and in the last resort, by the Supreme Court and 
so, oral evidence of men of literature or others on the question of obscenity 
is not relevant. 


(4) An overall view of the obscene matter in the setting of the whole 
work would of course be necessary but the obscene matter must be 
considered by itself and separately to find out whether it is so gross and 
its obscenity is so decided that it is likely to deprave or corrupt those 
whose minds are open to influence of this sort and into whose hands the 
book is likely to fall. 


(6) Where obscenity and art are mixed, art must be so preponderating as 
to throw obscenity into shadow or render the obscenity to trial and 
insignificant that it can have no effect and can be overlooked. 


(8) When there is propagation of ideas, opinions and in formations or 
public interests or profits, the interests of society may tilt the scales in 
favour of free speech and expression. Thus books on medical science with 
intimate illustrations and photographs though in a sense immodest, are 
not to be considered obscene, but the same illustrations and photographs 
collected in a book from without the medical text would certainly be 
considered to be obscene. 


(9) Obscenity without a preponderating social purpose or profit cannot 
have the constitutional protection of free speech or expression. Obscenity 
is treating with sex in a manner appealing to the carnal side of human 
nature of having that tendency. Such a treating with sex is offensive to 
modesty and decency. 


The heady combination of the Udeshi and the Abbas cases are perhaps the 
most influential aesthetic and film theories respectively. And a number of cases 
have returned to pay homage to them, even while adding their own ideas of 
art, morality and obscenity. In 1989 the Andhra Pradesh High Court in 
B. K. Adarsh v. UO!" stated that “The motion picture instantly appeals to visual 
and aural senses. The people of all groups with varied standards of education 
and cultural levels, values, moorings and perceptions see the film exhibited. 
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All may not view the film with the same objective or disinterest manner. 
Persons prone to vulgarity may be instantly effected with lasciviousness, 
lewdness or by nudity with lustful thoughts and may tend to be depraved or 
corrupted to similar sexual acts or attempt to commit rape, etc. Its versatility 
and pervasiveness is deep. The motion pictures impacts more deeply than any 
other form of art; its effect particularly on children and adolescents is more 
deep since their immaturity makes them more willingly suspend their disbelief 
than mature adults. The young and adolescent try to emulate or imitate what 
they have seen‘ 


In the Rangarajan case, disputing cinema’s claims to a public sphere the judge 
states that “Movie doubtless enjoys the guarantee under Article 19 (1)(a) but 
there is one significant difference between the movie and other modes of 
communication. The movie cannot function in a free market-place like the 
newspaper, magazine or advertisement. Movie motivates thought and action 
and assures a high degree of attention and retention. It makes its impact 
simultaneously arousing the visual and aural senses. The focusing of an intense 
light on a screen with the dramatizing of facts and opinion makes the ideas 
more effective. The combination of act speech, sight and sound in semi-darkness 
of the theatre with elimination of all distracting ideas will have an impact in the 
minds of spectators. In some cases, it will a complete and immediate influence 
on, and appeal for everyone who sees it” 


It is quite apparent that the ghost of Mutual v. Ohio'® (discussed in Chapter 2) 
still lives on, and that the apparatus theory is still the most dominant film theory 
in legal culture at least, if not within film studies. Gunning in his critique of the 
apparatus theory and Baudry, argues that whereas apparatus theory claimed to 
be an attack on the realism of the cinematic images and called for a radical 
undermining of the metaphysics of identity and coherence, it often fell into the 
same disturbing trap of describing the cinematic image as ‘illusion or 
hallucination; as though he (Baudry) possessed ‘a hidden card of apodictic truth 
hidden up the sleeves in readiness to trump the Hollywood moguls’. Gunning 
says that though the apparatus theory claimed materialist inspiration, Baudry 
more or less directly announced his ambitions to deliver us ‘from our absorption 
in the shadows passing on the screen of Plato's subterranean screening room, 
leading us into the effulgence of truth. Any serious long term challenge to 
censorship of cinema in India will first have to provide an alternative account of 
the ‘impact theory’ before it hopes to make any dent in the existing theories of 
cinema. The stunning developments in the past few years has brought us into 
the post celluloid world of the internet, cable television, multi media mobile 
phones where cinema as we knew it, is perhaps marginal to the consumption 
of visual culture. Where does Plato's cave fit within the world of cyberspace? 


But it is time to return to our lordships waiting in Plato’s cave. Our next stop is 
to contrast two contradictory interpretations of a film, One Oru Gramathile by 
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the Madras High Court and the Supreme Court. Both the High Court and the 
Supreme Court decisions are based on a very close reading of the film, and 
finally boils down to a difference in interpretation of the film. As stated before, 
what is interesting is the fact that the abstract principles of freedom of speech 
and expression actually play themselves out through acts of quotidian 
signification. The discussion of films and disagreement over interpretations is of 
course a part and parcel of the social life of cinema and the public discourse 
that surrounds it. In a country like India, one of the most equalizing platforms of 
public discourse is cinema, where everyone is an expert and ‘expert opinion’ 
can be challenged, contested and debunked. It is not so much the fact that 
everyone has an opinion on cinema, but rather that cinema enables a particular 
confidence with which everyone can voice their opinion. 


The facts of the case are: A film ‘One Oru Gramathile’ which dealt with the issue 
of caste conflict and reservations was granted a U certificate, and this was 
challenged by a member of the Scheduled castes, on the grounds that the film 
was Offensive to lower caste people and also dangerous as it damaged the 
reputation of Dr. Ambedkar. The story of the film can be summarized as follows: 
A talented Brahmin girl is unable to obtain admission into a college as a result 
of the reservation policy in Tamil Nadu, so she fakes a caste certificate and gets 
admission. She is then selected for the IAS and does a great job and wins over 
the hearts of the people. When her fraud is finally revealed, she makes an 
impassionate speech against the reservations system. 


One of the scenes in dispute involved her father showing the heroine a picture 
of Dr. Ambedkar. After she has assumed charge as the Collector, she enters the 
house on assuming charge as Collector and the B.D.O. (her father) shows a 
picture of Dr. Ambedkar on the wall in the house, and states that he has put the 
picture, because she would like it. She then states that he is one who could not 
be liked by her alone but by all, when he had laboured and toyed for right 
causes. Then she exclaims in English, 


“He worked for the poor, not for the par” 


It was contended by petitioners that the real intention of the scene was to 
denigrate Ambedkar, by stating that he never stood for equality among castes. 
The producer of the film, however argued that there was a blatant error 
committed in hearing this dialogue, because what she had stated is that 


“He worked for the poor and not for power" 


The court then replayed the scene three times, and came to the conclusion 
that the word is pronounced as ‘par’. They even argued that in the original script, 
it had been typed as par, and was later corrected, and this indicated “that the 
producer had played a trick to make her pronounce it as “par and while giving 
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script, has written inconsistent words. The script writer, if really had intended to 
praise him, could have used several clearer expressions.” 


At the Supreme Court, the scene becomes a matter of linguistic interpretation 
and the varied nuances of ‘Indian English’ accent or particularly English as spoken 
in Tamil Nadu. The court states that “The criticism on the alleged comments on 
Dr. Ambedkar is equally unsustainable. The confusion perhaps is due to the 
pronounced accent of an English word in the course of Tamil conversion. The matter 
arises in this way: Sastry shows the photograph of Dr. Ambedkar to heroine and 
enquiries whether she likes it. Then she makes certain comments. According to the 
High Court, she states: “Dr. Ambedkar worked for the poor. Not for ‘par<” It is said 
that ‘par’ in Tamil means equality and if she says ‘not for the par, it means that 
Dr. Ambedkar did not work for equality. If she states like that, it is certainly 
objectionable since Dr. Ambedkar did everything to have an egalitarian society. 
But while viewing the film, we could not hear any such word used by the heroine. 
On the other hand, we distinctly noted her saying. “Dr. Ambedkar worked for the 
poor. Not for power’ This being the remark there is no basis for the criticism of the 
High Court.”"“? 


If the chronological sequence of linguistic interpretation had been reversed, 
the film would have suffered the same fate as many other canned films. | want 
to now look closely at a decision of the Madhya Pradesh High Court which is 
rather fascinating as an instance of what happens when bad film theory is 
supported by the sovereign authority of law. 


The case in question, Shyam Narayan Chouksey v. Union of India'™ in the 
Madhya Pradesh high court dealt with the blockbuster film Kabhi Khushi Kabhi 
Gham or K3G (Karan Johar, 2001) and ordered that the censor certificate that 
was granted to the film should be revoked. The controversy around the film 
centered around one scene in which the national anthem was used. (It should 
be noted that the order of the High Court was subsequently revoked by the 
Supreme Court after the government passed an order stating that if the audience 
stood up during a film screening, it would result in disorder and confusion). 
Before | proceed on the case, | cannot help but add a personal anecdote. While 
| was writing this portion, my thirteen year old cousin asked me what | was 
doing, and when | tried to explain the facts of the case to her she seemed a 
little incredulous, and said and “they went to court for that’ Well indeed they 
did, and so must we. 


So the facts of the case summarized by the court, is as follows: 


The petitioner, a former government official and a member of certain 
social and spiritual organizations, has taken upon himself the burden of 
canvassing national temper and launch a campaign, in the name of the 
‘Jeevan Jagriti Prayas’ to inculcate national, spirit amongst people. 
The petitioner had gone to see the film K3G, and while viewing the 
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movie the petitioner found that in a particular portion of the film, set in 
London and the child, the son of the main protagonists, sings the National 
Anthem of India in the school function. The petitioner found that there 
was no reaction in the audience seeing the picture when the National 
song was sung, and only a few including the petitioner responded by 
standing up to pay respect. The other viewers remained seated, blissfully 
ignorant and unaware of their duty. The petitioner’s standing up was 
objected to by the people who were sitting behind him and in, fact, 
they complained of obstruction. As he could not swallow the hidden 
indifference and outright insult to the national honour, he went to the 
Manager of the theatre, namely, Jyoti Theatre, where the movie was 
exhibited, narrated his experience and the people's response. He invited 
the attention of the people by staging ‘Satyagrah’ outside the theatre. 
He put banners to make the people conscious of their Constitutional 
obligation. In not finding any positive response he brought the matter to 
the notice of the functionaries of the local administration including the 
Superindendent of Police and the Director General of Police, Madhya 
Pradesh, who assured him that necessary action would be taken. 
The authorities, as learnt by the petitioner have issued instructions to all 
the districts of Madhya Pradesh. The petitioner, as set forth, got handbills 
printed at his own and distributed the same amongst viewers to make 
them aware of the National Anthem in the film, requesting them to pay 
necessary respect as desired in law. The adroit attempt of the petitioner 
did not have the requisite impact. 


He therefore filed a public interest litigation alleging that 


a. there had been a commercial misuse of the national anthem; 


the CBFC had erred in granting the film a certificate without asking for a 
deletion of the scene in question; 


c. there was a violation of the provisions of The Prevention of Insults to National 
Honour Act, 1971; 


d. and inthe event that the film is allowed with the scene, then there should 
be warning placed before the film asking the audience to stand up when 
the national anthem is played. 


And hence the certificate that had been granted to the film should be revoked 
till such time that the objectionable scene was deleted from the film. 
The respondents filed an affidavit which stated that there had been no 
commercial exploitation of the national anthem, and certainly no disrespect. 
They argued that by forcing them to place any warning in the beginning of the 
film, about the need to stand up, the narrative flow of the film would be 
disrupted, and this would cause disorder and create a law and order problem. 
They also said that, seen in its entirety, the film instills a sense of patriotism. 
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The petitioner then filed a rejoinder affidavit where he asserted that the National 
Anthem is not just another patriotic song, and it has been accorded special 
status and, therefore, it has a unique place in the heart of every Indian citizen. 
He argued that it symbolises the national honour and pride, which cannot be 
taken up lightly in the causal manner making it the subject of cheap drama. 


He argued that the commercial use of the National Anthem in a commercial 
film is not permissible and the Board has not seriously considered the commercial 
use. He then went into a detailed discussion of the picturization of the scene, 
and argued that in the scene the director had added the word, ‘sorry’ and as a 
consequence the orderly singing of the National Anthem was affected. It was 
also pleaded that the manner in which the National Anthem has been depicted 
is a clear example of anti-national attitude and the respondent has failed to 
discharge its duty by permitting public screening of the film. 


The judges then decided to watch the film and a special screening was arranged 
for them. The following is their summary of the scene in question. 


“(a) Before the National Anthem was sung by the child, the son of the main 
protagonist, there is an expression of appreciation by the parents and 
the mother gets indulged in whistling for inspiration of proper 
performance of her son. 


(b) The mother says the child will be singing a song from the film.“The sound 
of music’ an English movie, which was produced decades back. 


(c) The child, a student of Class IV, makes an announcement to the following 
effect “THIS IS FOR YOU MOM” 


(d) There is an expression of nervousness by the mother which has 
been taken cognizance of by the father and they sit, in a mood of 
apprehension. 


(e) The child starts signing the National Anthem of India. 


(f) The parents of the Child, his father’s brother and mother’s sister get up 
immediately. 


(g) On seeing the Indian citizens getting up other people who have been 
watching the programme get up in a phase wise manner. Some people 
get up after a line, some after two lines and some after three lines after 
the National Anthem had commenced. 


(h) While the National Anthem is sung by the child the parents express 
their feelings in an apprehensive manner, but such an apprehension has 
been shown by facial gesture with movements. 


(i) Thereafter the child forgets the last part of the National Anthem and 
says ‘sorry’ on the microphone. The mother of the child completes the 
last five words of the anthem.” 
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The Counsel for the petitioner argued in the court that ‘the suddenness of the 
introduction of the National Anthem creates a shock in the audience as a whole 
and the audience is not in a position to react and this would tantamount to an 
insult, as no National Anthem can ever be sung anywhere as a surprise item. 


The counsel for the respondent claimed that the petitioner had failed to 
understand the real intention behind the scene, and had taken umbrage for no 
reason. Furthermore it was argued that even if the petitioners’ feelings had been 
hurt, the fact was that there was no violation of the law. In fact, he urged, the 
depiction of the scene exhibits a bona fide feeling of the film maker in depicting 
and exhibiting a sense of committed nationalism, laudable patriotism and 
expansion of the Indianness in a foreign country and, therefore, the allegation 
that it has been used for commercial purpose, is a figment of imagination of the 
petitioner and not supported by law in any manner whatsoever. 


They also argued that the audience who are present in the film when the 
National Anthem is sung are different from the audience who are present in 
the cinema hall as there is a basic distinction between the audience in the film 
and audience watching the film. And the fact that the audience in the film 
watching the function in the school in honour of the National Anthem of India 
do stand up and show respect shows that there is no disrespect. Replying to the 
submission with regard to the interruption by utterance of the term ‘sorry’ it is 
contended by them that it is quite natural for a young boy to forget and when 
naturalness of an incident is projected in a most natural manner it can not be 
found fault with as ‘art reflects life and life, in a way, mirrors art’ 


It was then the turn of the Advocate General for the State, V. K. Tankha, to 
intervene. The advocate general had also watched the movie when it was 
screened for the judges. He contended that when the National Anthem is sung, 
proper respect has to be shown to it but unless there is violation of any law no 
exception can be taken to it. He suggested that the manner in which the 
National Anthem was depicted was unexceptional and that such an event may 
occur in real life and if the film has portrayed the art being true to life the same 
should not be regarded as flawed. He also argued that when the National 
Anthem is sung in a film it may not be possible for the audience watching the 
film in the hall to stand up though it would be a welcome phenomenon to do 
so. Finally he said that in the absence of any guidelines on the same no action 
could be taken. 


Not satisfied with the already large cast, the court also appointed an amicus 
curae for the case. S.K. Yadav, the amicus curiae argued that there was no 
laudable intention behind using the national anthem, and the motive for 
using it was to draw a larger audience, and this amounted to commercialization. 
He then stated that a National Anthem of the country could not be utilised in a 
school variety show and school cultural programme, whether the school is 
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situated in India or abroad and a plea cannot be advanced that the foreign 
audience who had participated during the shooting of the picture have 
understood the National Anthem and by that way there has been higher respect 
paid to the National Anthem. He said that the National Anthem could not be a 
tool of advertisement and once it becomes a facet of commerce, per se, there 
is disrespect and dishonour and it violates the public policy of the country. 


The court after considering all the arguments that were advanced before it 
then went on to provide a long history of the idea of nationalism, patriotism 
and the role of the national flag in developing national pride and unity. According 
to the court: 


It cannot be forgotten that national anthem is the national pride and must 
be respected. The national character is built when people develop national 
habits and as a consequence of which certain things are done and certain 
things are not done. It is worth remembering that things which are required 
to be done, have not done, one is indubitably in default. National anthem is 
understood to be a song expressing patriotic sense and is regarded as the 
official national song holding the position of popular feeling. 


22. National Anthem is to be sung with magna cum laude and nobody can 
ostracize the concept of summa cum laude. In the case at hand, as we 
have noted earlier the son of the protagonists sings the National Anthem 
as a Surprise item. The presentation, according to us, is in medias res. 
The child actor forgets the line and utters the term “sorry” To some it may 
appear lapsus linguae, slip of the tongue or a natural forgetting but if the 
whole thing is perceived, understood and appreciated in complete scenario, 
it is the script writer’s fertile imagination and the Director's id est. It is 
deliberate. A deliberate slip of the pen. It is because there is in a way, 
deliberation to project a dramatic effort to show that the scene depicted in 
the film is on an absolute terra firma. The writer and director have totally 
forgotten that they were portraying the National Anthem of a great country. 


In ‘Shashtras’ this great country has been described as under: 


“ASMAD DESHA PRASUTASYA 
SAKASADAGRA JANMAMAH 

SWAM SWAM CHARITRAM SCHIKSERAN 
PRITHIVYAM SARVA MANAVAN.” 


Not for nothing, in one of the ancient epics of India it has been so said: 


“API SWARNAMAYI LANKA NA ME ROCHATE LAKSHMAN JANANI JANMA- 
BHUMISCHA SWARGADAPI GARIYASI.” 


They have not kept in mind ‘vox populi, vox dei’ The producer and the 
director have allowed the National Anthem of Bharat, the alpha and omega 
of the country to the backseat. 
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On a first flush it may look like a magnum opus of patriotism but on a 
deeper probe and greater scrutiny it is a simulacrum having the semblance 
but sans real substance. There cannot be like Caesar’s thrasonical brags of 
“veni, vidi, vici.” The boy cannot be allowed to make his innocence a parents 
rodomontrade, at the cost of national honour. In our view it is contrary to 
national ethos and an anthema to the sanguinity of the national feeling. 
It is an exposition of ad libitum. 


23.The national anthem is pivotal and centripodal to the basic conception 
of sovereignty and integrity of India. It is the marrow of nationalism, 
hypostasis of patriotism, nucleus of national heritage, substratum of culture 
and epitome of national honour. 


The court then went on to criticize the use of technical arguments by the 
respondents, and said that in matters of such immense national importance, 
where the pride of the nation is at stake,“No one is permitted to pave the path 
of deviancy and introduce the theory of totalistic individualism in the name of 
freedom of expression. In that event, freedom of expression in the name of art 
or liberty of creativity would amount to, to borrow the terminology of Dr. B.R. 
Ambedkar ‘Grammar of Anarchy.” 


The court then went on to criticize the CBFC. They argued that even if the guidelines 
that are given to the CBFC members are only advisory in nature, they have to be 
respected and followed. It was the duty of the board to ensure that the medium 
of film remained responsible and sensitive to the values and standard of the 
society. The guidelines, according to the court mandated that the Board ensures 
that public order was not in danger, and ensure that no anti-national attitude is 
presented. The Board had to ensure that that the sovereignty and integrity of India 
was not called in question. A duty is cast on the Board to judge a film in entirety 
from the point of view that its over all impact is good. The Board has the 
responsibility and accountability to see that the film is examined in the light of 
contemporary standard of the country and the people to whom the film relates 
and provided that the film does not deprave the morality of the audience. 


The court then added that “We are conscious that the censorship shall be 
responsible for social change but simultaneously it cannot be bereft of any duty, 
obligation, accountability and responsibility. The Board should be Argus-eyed. 
This being the position of law and national anthem being the honour, pride and 
symbol of India and it is basically being the symbol of sovereignty and integrity of 
India, every citizen is under the obligation to respect. The Constitution of India, 
national flag and national anthem have to be put on the high pedestal.” 


Having dealt with the perfunctory questions, the court then goes on to the 
main task, namely its own interpretation of the film. According to the court, the 
pivotal question is whether the depiction of the national anthem in the film has 
been done in such a manner that there has been no dishonour to the same. 
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This is their re-creation of the scene: 


It is quite demonstrable and patently clear that the national anthem was 
used in a variety show of a school. It was presented as an item on behalf of 
Class IV students. It is also noticed that when the boy started singing the 
national anthem the audience do not stand up immediately. The movement 
is quite slow. The audience in the film is taken by surprise. They are 
nonplussed. As we have noted, some of the audience stand after three 
lines, some of the audience after four lines and some after five lines. 
The national anthem has not been sung in an uninterrupted manner. 
The boy says ‘sorry’ and mother fills up the words. Mr. Singh has pointed out 
with quite vehemence that the national anthem is a song of celebration 
and not a song of funeral. We perceive no logic in the said submission. 
The national anthem is a song of dignity. It is an anthem of honour. 
It projects the sacrosanctity and integrity of India, it epitomises the oneness 
of the nation and it makes every citizen sensitively aware of the national 
feeling. This has no comparison with the funeral. Anthem is sung with 
dignity and has a different place and purpose than an atmosphere of funeral. 
Even if it is a celebration it should be done in a dignified manner. It cannot 
by any stretch of imagination, create sense of jubilation with a dramatic 
overtone, a projection of contrived theatricality and sense of portrayal which 
is different to the national dignity. Many a question arises when one sees 
this scene: 


(a) whether national anthem can be used in a variety show/cultural show 
of an annual school day of a school? 


(b) whether it can be depicted as a surprise item? 


(c) whether dramatis personae be permitted to cause interruption? We 
may hasten to add here that when in real life at the end of a cultural show 
when national anthem is sung one may forget or may not be able to 
complete due to certain unavoidable circumstances but in the film one 
knows the future. When a particular scene is put into cinematic medium in 
the silver screen the child is directed, repeated rehearsals are done and 
multiple takes are taken and, therefore, everyone involved with the script 
is aware what is going to happen. In view of this the question is important 
and the concept of permissibility becomes relevant. 


(d) whether the audience in the film can be allowed to stand/get up taking 
their own time because explanation is given slowly they understand that 
the national anthem of India is sung? 


(e) whether national anthem of India can be sung in such an atmosphere 
where people do not understand the honour and dignity of the same and 
react in a different manner? We may also hasten to add here that it is 
submitted by Mr. Singh that they have shown respect when they understood 
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but the real issue is — should it be sung before the audience who do not 
understand. 


(f) next, but a vital question is whether national anthem can be picturised 
to gain an advantage in a commercial manner? It is submitted by Mr. Singh 
that a laudable attempt has been made by the respondents 4 and 5 to 
popularise the national anthem. To this, Mr. Yadav has submitted with 
vehemence that though there is apparent manifestation of patriotism, but 
the purpose is commercial and respondents 4 and 5 cannot be allowed to 
Capitalise on the same. 


The court holds that:“The whole thing can be looked into from another angle. 
Guidelines stipulate that the whole motion picture has to be seen from a general 
view point. It has to be creative. But a sixty-four million dollar question arises 
whether in the name of creativity in a feature film the national anthem can be 
utilized in this manner. National Anthem as has been indicated is the symbol of 
history, unity, and pride. In the film, the national anthem has been bifurcated 
into two parts. The boy sings one part and the mother sings the rest, may be the 
last five words. Mr. Singh, learned senior counsel appearing for the respondents 
4 and 5 with all his forensic skill would submit that the mother immediately 
thought it appropriate to complete the national anthem as it should not go 
unfinished. But the fact remains that the boy says ‘sorry’ in the midst of the 
anthem and mother after some time completes the same. All this has been 
done to create a dramatic impact in the picture for the benefit of the producer. 
This should not be allowed to be done for the popularisation of the national 
anthem as has been understood in this great country. That apart in our considered 
view the national anthem which is the glory of the country and portrays the 
unity of the country cannot be shown in a variety show or a cultural programme 
of a school as an item. In our considered opinion if Section 5A of Cinematograph 
Act and Rules framed thereunder, guidelines framed by the Central Government 
and Article 51A-(a) of the Constitution and above all the Apex Court decision 
rendered in the case of Bejoi Emanuel’! are understood and appreciated in 
proper perspective, the irresistible conclusion is that incorporation of the national 
anthem in the film is totally uncalled for. The Board has failed in its duty while 
giving the certificate. We may say that it has not acted with due responsibility. 
The Board has taken the stand that nothing was found wrong as it was done for 
laudable purpose. Watching the necessary part of the picture we do not see 
any laudable purpose. On the contrary it is for benefit of the individual. Collective 
sensitivity and national feeling cannot be violated. Corrosive attitude in regard 
to honour of the national sentiment is totally impermissible. The dramatisation 
of the national anthem is against the constitutional philosophy‘ 


| rest my case, may Pauline Kael be given an honorary membership to the 
hallowed portals of the Indian judiciary. 


Chapter 6 


Mille Sur Mera Tumhara 
The high and false notes of 
Indian television 


Namita Avriti Malhotra!’ 


Television memories 


One of the earliest memories of television that | have is of the half-hour segment 
of songs from Hindi films (Chitramala and Chitrahaar). It was during this program 
that | first saw the song from Razia Sultan where one woman is singing to 
another woman about her absent lover, and the song contains a deeply coded 
queer erotic moment when the two women disappear behind a large white 
feather on a boat. Jump cut - several years later while surfing through the 
hundred channels now available on the same ubiquitous box that sits in many 
Indian homes, | stumbled on a late night show on a popular action-oriented 
channel where two nude women anchors are talking about celebrities, beach 
and bikinis. So much has the media landscape changed, and our lives have 
been quiet witness to this radical shift from brief glimmers and exquisitely 
isolated moments to a barrage of continuously streaming, almost banal images 
of nudity,‘obscenity’ and violence on television.” 


This dramatic shift in what is telecast, alternately conceals and reveals the far- 
reaching changes in Indian television, the many players that exist apart from 
the state, the power and scope of global the changes and expansion in labyrinth 
of laws that attempt to control the media empires, and simultaneously control 
the domain. Television in India is beset by a whole range of dynamics including 
direct state control, uplinking and transmission from foreign satellite channels 
on Indian soil, direct to home transmission, cable networks in neighbourhoods, 
autonomy of state media, news channels, TRP ratings etc. The dramatic shifts in 
television’s history however cannot all be described here, and not all issues can 
be explored. Here we will concentrate on a few of the legal quagmires that 
have been created by television broadcast in recent times, especially how the 
law has constructed the idea of the public of television. In what ways for instance 
can this public be contrasted and differentiated from the public of cinema. 
What are the overlaps that exist between the two, since a significant portion of 
television programming is devoted to cinema. Does the critical difference lie in 
the fact that cinema on TV is generally seen to be within the logic of the 
‘domestic’ space? 
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Kuhn’s work on early cinema in Britain, censorship and sexuality, provides us 
with a framework to look at the productive aspects of censorship, rather than 
viewing it only within a model of prohibition/institutions.‘The prohibition model 
of censorship is usually associated with a further assumption: that censorship is 
something that takes place within organizations, especially in organizations 
with an explicit institutional remit to censor’, such as the board of censors. 
In the case of censorship of television, there is no such board and Kuhn's point 
that power is produced in specific instances, in concrete sets of relations, is 
most apparent in the case of television. 


Television censorship or rather control of programming takes place within a 
diffused set of relations, which initially were largely governed by the State with 
notifications and guidelines as to programming, but now is controlled by 
commercial interests, legislation, judicial interventions and various other social 
and political influences. 


City television killed the rural television star 


The story of media broadcast in India began in 1959, with a grant from UNESCO 
for a daily broadcast of an hour on radio stations, and half an hour daily service 
on television. The purpose for Indian television was borrowed from the ideology 
of the British Broadcasting Corporation, of contributing to the vision of the 
nation. It is therefore not surprising that the very choice of name, Doordarshan 
gestures to the overcoming of space through vision, much as the imagined 
community of the nation transcended the barriers of space, to create the fiction 
of unity. Many Indians who lived through the various phases of television will 
remember with fondness the early Films Division films like Ek titli anek titliyan, 
Mille sur mera tumhara which emblematize the idea of national television, or 
Doordarshan. 


The early days of TV were grounded on the vision of Indian Satellite Research 
Organization, that also propelled SITE (Satellite Instructional Television 
Experiment) which pushed the government agenda towards the potential of 
television as a pedagogic tool, and also possibly in forming the image of the 
nation. Vikram Sarabhai, the father of the Indian Space Research Programme, 
saw the relevance of satellite technology to India and said - ‘We do not have 
the fantasy of competing with the economically advanced nations in the 
exploration of the moon or the planets or manned space-flight. But we are 
convinced that if we are to play a meaningful role nationally, and in the 
community of nations, we must be second to none in the application of 
advanced technologies tthe real problems of man and society. He also said 
with specific reference to television and its role — ‘For the rapid and sustained 
growth of developing countries, the urgent need to disseminate information to 
the masses is obvious... Television is ideal in conveying information and news to 
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the broad masses of the people particularly to the illiterate section of the 
population on whom such an audio-visual medium would have a profound 
impact.’ °° After the success of SITE, hundred low powered transmitters were 
set up, but it was national television (Doordarshan) that grew in leaps and 
bounds, while rural television soon died. 


The State had a definite idea of the role that television would play in 
communication, dissemination of useful and scientific information and especially 
of its role of ‘enlightenment’ that it would play in rural India. If cinema was 
initially viewed as ‘touched by evil’ and a beast that needed to be tamed, then 
television was seen by the State as this tamed beast of technology that could 
be used for their own purposes, ranging from education, family planning to 
production of nation as a unity. As Rajyadhaksha states, in the initial years of 
television, there was ‘a plan of unprecedented dimensions to imbue a technology 
of communication with a definite aesthetic, an aesthetic that was, further, 
the very embodiment of a new kind of identity that the Indian state sought 
for itself’ 


Television was introduced into India way back in 1959 but for a long period of 
time there was only one transmitter, and even as late as 1980 there were only 
18 transmitters." But the eighties saw a massive transformation, with the 
emergence of television as a mass medium, and later the introduction of video. 
With the operationalisation of the INSAT satellite system, the national television 
network was introduced on Independence Day, 1982 and colour transmission 
commenced later that year'” and ensured a massive expansion of television in 
India. The number of television transmitters went up to 172 in 1985. By the end 
of the next decade, by 1995 it became 672 and in 1997 there were 868 
transmitters. The increase in the number of transmitters meant the increase in 
the reach of television signal.'°® 


This expansion can also be gauged through the increase of the number of 
television in households. There were only a handful television sets in the country 
in early 60s. In 1972, this number had gone up to 84,000. At the end of 1980, 
the number had gone beyond 1.5 million mark. In 1985, there were nearly 
7 million television sets, and by 1994 there were more than 47 million TV sets 
in houses.” 


In 2002 television was part of over 80 million homes (more than cinema, radio 
and internet) and over half of these homes were connected with cable television 
networks. If the box is ‘something that does not lose its significance even if it is 
not turned on’'®, then in a nation, where the box seems to be simultaneously 
and continually blasting in different homes and spaces, the significance of 
television as a cultural, economic and social change cannot be underestimated. 


In 1976, Indian television was separated from radio, and television remained 
within the absolute control of the State, till 1991. But in the interim, several 


The high and false notes of Indian television 93 


interesting experiments started the cultural revolution of television, including 
‘Hum Log’ which was first telecast in 1984. It is very apparent from these 
beginnings of television, that the state considered it as a tool for ‘beaming 
messages to the nation, which initially included scientific and development 
related information especially programmes for rural students, farmers, women, 
programmes on science and hygiene, national integration, family planning. 
Beginning with the telecast of ‘Hum Log’ the state also perceived television as a 
forum, where entertainment could be used as a vehicle for ‘important messages’ 
like family planning - sugarcoating the pill for the public, that was seen as 
passive and gullible recipients. The image of the infantile public that is very 
evident in judgments on cinema, is even more apparent here as television goes 
into homes, and ‘the young and the impressionable’ (women, young people 
and children)'*' become an essential part of the public. The beginnings of 
television through SITE and similar experiments also ensured that the sense of 
the public was also inclusive of people in rural areas, though within a decade of 
SITE, television had more or less shifted to urban areas. The results of SITE also 
indicated that people in rural areas preferred information programmes to pure 
entertainment. 


‘Hum Log’ was a serial meant to convey the message of family planning, which was 
sponsored (Colgate and Nestle), but it grew in its scope to become an extremely 
popular inter-generational saga of a family’s strife. At the end of each telecast were 
five minutes of Ashok Kumar’s message being beamed to the nation about the 
desperate need for family planning.'® The inspiration for this experiment was from 
similar soap dramas in Mexico that had apparently helped to push down the birth 
rate. Spinning off from its popularity however were a spate of television serials 
about families, poverty and aspiration, especially in the lives of those who were 
middle class or lower-middle class including ‘Buniyaad’’Kathasagar;, Khandaan, 
‘Nukaad‘'® This was also the period when the mythological epics like‘Ramayana’ 
and ‘Mahabharata’ became mandatory viewing in most homes, including mine 
where it was equivalent to a family pooja -missing even a single episode was not 
acceptable. Simultaneously the video and cable boom began, and even television 
serials and stage shows from Pakistan on video (Tanhayiaan, Dhoop Kinare etc.) 
were becoming part of the average household (atleast in North India where Hindi 
was spoken). It is interesting that certain areas that lay on the border with Pakistan, 
where Pakistan television (PTV) was available, were one of the first few areas to 
get satellite television. 


Cinema had been regular fare on Indian television. In the west, cinema was 
telecast on TV only because of the British producers and others who were 
unable to break into Hollywood, selling films to television (leading to the category 
of the television film). From the beginning in India, songs from films were part 
of television through special programmes (Chitrahaar and Chitramala) and with 
the coming of cable and satellite television, has expanded into special channels 
as elsewhere in the world that only broadcast movies. 
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All forms of wireless technology were initially governed in India by one law - 
the Indian Telegraph Act, 1895 that creates a monopoly and vests the power of 
regulating and licensing broadcasting in the Government. Also obviously any 
communications through such technology fell within the purview of Article 19 
of the Constitution of India, that guarantees freedom of speech and expression 
to its citizens and also places reasonable restrictions on the exercise of this 
freedom on grounds of sovereignty and integrity of India, the security of the 
State, friendly relations with foreign States, public order, decency or morality or 
in relation to contempt of court, defamation or incitement to an offence. 
Prior to independence, radio was the only form of public broadcast and was 
controlled by the British Broadcasting Corporation. Post independence, radio 
was firmly in the control of the Central Government, as would television be for 
the next many years. 


Control over the programming on television was engineered through guidelines 
and policy documents within the Ministry of Information and Broadcasting. 
In May 1982, the News Policy for Broadcast Media was issued, which cover 
news selection, coverage, coverage of the president, prime minister and ministers, 
statements and rejoinders, strikes and bandhs, riots and disturbances, sex and 
crime, national calamities, deaths and anniversaries, external news, subversion 
and insurgency, comments and opinions, speculation and rumour, and parliament 
coverage™. It is very evident from this document that Dr. Vikram Sarabhai's 
vision of television as a tool of development was still a strand that is very 
relevant to the construction of the role of television in India. However there 
were also at the same time, grave concerns raised about the autonomy of 
government media. In a press conference, Prime Minister Rajiv Gandhi had the 
following well reported exchange on the status of media in India. 


David Hess: Sir, an independent press is one of the hallmarks of a true democracy. 
Indian radio and television have been an arm of the Information and Broadcasting 
Ministry. What are your plans to give me autonomy? 


Rajiv Gandhi: At the moment, none. 
David Hess: Again, Why? 
Rajiv Gandhi: We feel that India is not ready for it yet.’ 


The bureaucratic control over content on television was extremely convenient 
either for the government in power, or even for political parties that used television 
for their own agendas.'® Notifications within the ministry stated that the officials 
in national television would keep the film certification guidelines or the advertising 
code in mind while clearing programs to be telecast, even though there was no 
other form of active pre-censorship body like the Censor Board for films. Thus for 
television, there is technically no pre-censorship. Many penal and civil provisions 
are attracted in the event of obscenity, indecent representation of women, 
defamation or similar offence, but only after the telecast of the material. 
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However with the coming of cable television and satellite television, issues 
were beginning to be raised with regard to content on television. This also 
intensified with the judgment in the Cricket Association board case where 
airwaves were declared as public property, and the public rather than the state 
should determine what the airwaves should be used for, of course through a 
legitimate public statutory body. As an issue of concern, autonomy of State 
controlled media was however by the next decade (90s) to become of very 
little import, as the skies were flooded with a range of channels and opinions 
so that atleast apparently the public had a choice of perspectives. The gaze of 
the public had by then expanded beyond the control of the state; the state no 
longer has a conception of the nation state of the future, hence the lack of 
interest and fall of actual cultural production.'” In any case the Prasar Bharati 
Bill, introduced in 1989 in comparison to the Akash Bharati Bill, 1978 actually 
clamps down and narrows down on the possibility of autonomy of government 
media, probably in reaction to the changing scenario of television. 


In 1992, in response to the flood of new channels, Doordarshan also set up four 
metro channels apart from the national channel. The cable boom had begun, 
and within this decade, television would occupy a corner in many homes across 
the country, including in video parlours and in slums and shantytowns.'® It is 
intriguing that for the first five years of its existence cable television was basically 
illegal, until the enactment of the Cable Television Networks (Regulation) Act, 
1995. Cable television came into being to improve the reception of the existing 
channels, but soon became a mushrooming business over a very short time, as 
cable operators started operating their own channels that included movies, 
occasionally event coverage and even independent programming." 


The Cable Television Networks (Regulation) Act basically demands the 
registration of every cable operator, and has requirements that the programming 
can be stopped or restricted if it is likely to promote, on grounds of religion, 
race, language, caste or Community or any other ground whatsoever, disharmony 
or feelings of enmity, hatred or ill-will between different religious, racial, 
linguistic or regional groups or castes or communities or which is likely to 
disturb the public tranquility. Technology atleast in this instance has displayed a 
side more prone to democracy and access, than to control and amenability to 
censorship. With the boom in content, it has become inconceivable to control 
everything that is on television, but at the same time controls of the market, 
registration and regulation requirements vis-a-vis the state, ensure that the 
content is never radical. Most content on television, whether foreign or Indian 
programming is reined in quite effectively - apart from sporadic controversies 
over fashion television or remixes, over obvious nudity, obscenity, most 
foreign programming is carefully pruned and censored prior to broadcast 
(for instance the controversy over the depiction of lesbianism in Xena the 
Warrior Princess in India). 
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It is also apparent that dynamics of uplinking from foreign satellites plays a role 
in determining content on television and often some channels are under less 
pressure to comply with the regulations. What is paradoxical is that the Cable 
Television Regulations Act, only provides for the punishment or withdrawal of 
license from the cable operator, but does not provide for direct action against 
the various international media conglomerates responsible for broadcasting the 
content. That is possible only under the existing provisions for obscenity, sedition, 
copyright violation (under the Indian Penal Code, Indecent Representation of 
Women Act, the Constitution, Young Persons (Harmful Publications) Act, Copyright 
Act and many others). Inspite of the blooming of many channels, programming 
content is still beset by the same anxieties of censorship. What makes this 
obvious is that even though there is a huge demand for content to fill these 
channels and also lack of direct State control, documentary filmmakers still face 
an uphill battle for the telecast of extremely good films within the commercial 
channels, and their only recourse is to push for telecast on the state-owned 
channels. 


It is also perhaps obvious that with regard to television the attempts to control 
content have never been as effective as in the case of cinema, but the attempt 
to control technology has been quite fervent. This is also because of the huge 
amount of revenue that can be earned by imposing license fees on 
entertainment channels, as news channels are allowed to broadcast without 
any such restriction. Even the direct to home controversy is not so much about 
cultural clashes or invasion, but about struggle between foreign and indigenous 
capitals. Rajyadhaksha states that post the efforts of the Emergency to finally 
attempt at fulfilling promises made to the bourgeoise at the time of 
independence, there has been a shift in how control over television is perceived 
by the State. There are very few ‘remnants of an effort to adapt technology to 
our use or to find new cultural alternatives to the regime of capital accumulation, 
which is today quite explicitly based somewhere in New York and in Tokyo. 
Instead the emphasis is on control of industrial licensing.’'”° On the other hand, 
the attempt of the law to control technology in the case of video, video CD 
production and distribution is much more aggressive in terms of active policing 
on the streets and media campaigns against piracy. 


Though the autonomy of government media was to never become a reality, in 
the decision Union of India v. Cinemart Foundation”, it was at least stated that a 
publicly funded body like Doordarshan should have valid grounds to prevent 
the telecast of a national award film. The right to freedom of speech and 
expression included the right to access to television that can be curtailed 
only on basis of valid grounds contained in the reasonable restrictions in 
Article 19(2). 


Autonomy of government media became an important issue of concern for 
civil society during the Emergency especially, but was undermined in the next 
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few decades by the growth of video technology. The creation of Sony led to the 
flooding of Indian markets with the video cassette recorder by the late 70s. 
Paradoxically while state controlled television was still trying to control the 
content that is broadcast, different kinds of material (Hollywood movies, Pakistan 
stage shows and serials, British comedies like Mind your Language etc.) were 
becoming available at video corner shops by this time'’?. Pornography was 
probably universally, what is available at video corner shops since the beginning. 
Each medium or carrier or new form of technology requires not only a history, 
but a cultural and technological archaeology, and it is important here to look at 
each medium beyond issues of censorship - of what each medium does in 
terms of spectatorship, reception practices, and how the medium whether 
television or video changes the paradigm of such practices which can no longer 
be fairly called cinematic practices only. By the late 90s, the notion of the ‘mass- 
market consumer, targeted by a huge and still hugely expanding service 
industry’'” was also an important aspect of how the public that is watching 
television (or other mediums - cinema, video, print material) is discursively 
crafted. 


Making Sense of the Public of TV in the Court 


As has already been observed in the history of television, the idea of the public 
that is watching had been largely restricted initially to the few areas where 
television was introduced as an experiment (educational, developmental tool) 
and later when the content on television was strictly within the control of the 
state. During the Emergency issues of autonomy of television, and generally 
media, were raised, and this led to a few changes. But it was not till the entry of 
satellite and cable television that the law begins to look at the public for 
television, with the same trepidation as it always did with regard to public for 
cinema. 


It is perhaps ironic that it was infact one of those very serials that aimed at 
building scientific temperament and dispelling superstition called Honi-Anhoni, 
which was challenged in court by a petitioner on the ground that it encouraged 
superstitious beliefs. Honi-Anhoni explored popularly held superstitious beliefs 
by creating a plot in which such a superstitious belief was played out, but at the 
end of each episode a rational explanation for the same event was unfailingly 
given. The contention by the petitioners (two organizations — Lokvidayan 
Sanghatana and Mahila Sangharsha Samiti) who filed a public interest litigation 
petition alleging that the serial was likely to spread false or blind beliefs amongst 
the members of the public; that the serial began by creating an obscure and 
mysterious atmosphere that would cause ‘fear in the minds of the common 
viewers and especially of children as the serial had the effect of confirming 
blind faiths, superstitious beliefs in stories of ghosts, rebirth, precognition etc. 
and of spreading the unscientific way of thinking and blind beliefs: The Supreme 
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Court however rejected this contention on the grounds that it was not supported 
by anything other than the statements of the two petitioners and that there 
was not enough evidence for the allegation. In Odyssey Communication Pvt. 
Ltd. v. Lokvidayan Sanghatana’, the Supreme Court held that the right to exhibit 
the film was similar to the right of a citizen to publish his views through any 
other media such as newspapers, magazines, advertisement hoardings, etc. This 
is an interesting contrast to the initial response to cinema where cinema was 
specifically denied the same protection as other media (see Chapter 2 for 
detailed discussion). 


Another case which came up before the Supreme Court involved the TV 
adaptation of Bisham Sahani’s famous novel about the partition, Tamas. Tamas 
was actually made as a film so it had a 'U' certificate from the Board of Censor 
Certification. But when it was telecast on television in a late night slot, it was 
challenged in court on grounds under the Cinematograph Act, the Constitution 
and the Indian Penal Code. The basic contention was that the serial would 
cause public unrest, cause disharmony between people of different religions or 
groups, participate or train in the use of criminal force and is prejudicial to 
national integration. The decision of the court was that the serial actually 
promoted the message that we should live together in amity, as it portrayed 
the futility of inter-religious conflicts and that the characters in the serial learnt 
this lesson the hard way. The eventual statement was that only a serial/motion 
picture could convey such a message in depth and if it is able to do this, it will 
be an ‘achievement of great social value’ 


However the contention of the petitioners that reveals to some extent the 
growing anxiety of the ever-expanding reach of television was that the serial 
was exposed to people of all ages, who may not grasp this message. The stand 
of the court however was that the material cannot be judged on the basis of 
the impact on weak and vacillating minds, but judged on the basis of standards 
of ‘reasonable, strong-minded, firm and courageous men’ The court held that it 
had viewed the serial from the point of view of average people who surely 
would grasp the message of the serial. Though they acknowledge the impact of 
cinema on ‘the visual and aural senses of spectators; and how television furthers 
this because ‘television, the range of which has vastly developed in our country 
in the past few years, now reaches out to the remotest corners of the country 
catering to the not so sophisticated, literary or educated masses of people 
living in distant villages.’ However as much as cinema has the potency to do 
evil, it can also do good to a public, though the court sees this public as largely 
constituted or atleast a public led by the opinions of ‘reasonable, strong minded, 
firm and courageous men; who can discern the right message. 


The opinion in Odyssey judgment, that a citizen has the right to publish his 
views on television, as in newsprint or other forms, and this can be restricted 
only on grounds of valid law, was upheld with regard to the few cases that are 


The high and false notes of Indian television 99 


regarding national award winning documentaries and their telecast on 
Doordarshan. In the case of Union of India v. Cinemart Foundation'”, the 
stranglehold of the guidelines and notifications within Doordarshan was atleast 
to some extent loosened. The contention was that the film in question on 
Bhopal Gas Disaster titled “Beyond Genocide’ lacked moderation and was not 
balanced, but the fiim had won the Golden Lotus award, and the Minister of 
Information and Broadcasting had made a declaration that such films would be 
telecast on the national channel. The court held that it was not sufficient to cite 
the telecast norms of Doordarshan as a reason for preventing the broadcast, as 
they are purely executive in character, and not law. Only that which is considered 
law within the meaning of Article 19(2) of the Constitution, can be a reasonable 
restriction on the exercise of the filmmaker’s speech. 


Two films by filmmaker Anand Patwardhan also won esteemed national awards, 
but were denied telecast on Doordarshan. The filmmaker took the matter to 
court in both instances, and this has clearly and unequivocally established the 
law with regard to the matter, though with regard to both films ‘In memory of 
friends’ and ‘Ram ke naam’ Doordarshan was approached for the telecast in 
1991, but the decision by the Supreme Court came only in 1996. The contention 
of Doordarshan to refuse telecast, is ofcourse in the name of public interest, 
and that the film would create communal hatred and may even lead to further 
violence. But it was held by the court in both cases, that the documentary film 
should be telecast, regardless of allegations that it propagated leftist views 
which are completely acceptable in a democracy and a citizen's right to speech 
extends obviously to television also. Concerns about television as a far-reaching 
and more pervasive medium were dismissed on grounds that its potential ability 
to do harm or evil is balanced by the good it can do, as can be seen in the case 
of Tamas or documentary films on violence and its ill-effects. 


Cable television led to an explosive growth of channels and variety in content 
that is broadcast. Though for some time, this escaped regulation, in the last few 
years many incidents have led to fervent debate around television (music videos, 
English movie channels, remixes and other such content usually being at the 
centre of these debates). One such incident bearing analysis are the actions 
taken by Pratibha Naithani, a political science teacher in St. Xavier's College, 
Mumbai, against the content that is broadcast into homes on several of the 
English channels. 


Pratibha Naithani’s complaint filed in late 2006 led to the closure of these 
channels for a brief period in Maharahstra. Kuhn’s analysis points to the erasure/ 
blackening of the screen as only one mode of looking at censorship, and makes 
it important to look at the productive aspects of censorship i.e. censorship 
depends not merely on erasure but on the production of effects. The action 
taken by a political science teacher in Mumbai, points to the prevalence of 
several discourses (moral, social, political) that impact content on television and 
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beyond merely the acts of an institution (censor board, judiciary etc) on a static 
object — in this instance, not a film but programming content for television. 
Censorship does not only produce an effect of erasure or interruption of the 
transmission to the public, but also depends on the construction of the public 
that is watching, or a discursively crafted viewer. 


Post her action, the telecast of movies without the U/A certificate or with an 
A certificate at inappropriate times led to the shutting down of several channels 
(Star Movies, HBO, AXN, SET Max, Zee Studio, Zee Café, Star World, Hallmark and 
Filmy). The case filed by Pratibha Naithani relied on the rules under the Cable 
TV Regulation Act (Rule 6) which states that programmes that should not be 
telecast include those that 


e offend against good taste and decency, 
e contains anything obscene, 
e is likely to incite or encourage violence, 


e denigrates women through the depiction of any manner of a figure of a 
woman, her form, or body or any part thereof in such a way as to have 
the effect of being indecent or derogatory to women, 


e oris likely to deprave, corrupt, or injure the public morality of morals. 


This incident also spiraled into a fervent discourse about content on television, 
and led to the formulation and tabling of the Broadcast Bill, 2006. At this stage 
objections are being invited from the public to the Broadcast Bill, 2006, which 
apart from listing various kinds of objectionable material that cannot be shown, 
does little to fundamentally change the categories of material that can be 
censored under existing laws. It does try to bring various kinds of broadcast 
under one law (terrestrial radio, satellite radio, terrestrial television, satellite 
television, community radio etc.) The Broadcast Bill admittedly has many difficult 
tasks to achieve including a regulation of all the various broadcast service 
providers and regulation of competition. 


In the ways that the public is perceived in the Broadcast Bill, illustrates a change 
from how television was viewed by the State in the Doordarshan era, and a 
shift towards an emphasis on values of citizenship and democratic process. 
In an era when there is no longer direct control over the content production, 
the state sees its role as ‘to encourage broadcasting services to be responsive 
to the educational, developmental, social, cultural and other needs and aspirations 
of people and include in their programming public service messaging and 
content’ Though similar to what was stated in the Seventh Five Year Plan'”®, 
there is less emphasis on the role of television as a tool of State for national 
integration and unity. The content code remains the Programme Code and the 
Advertising Code prescribed under the Cable Television Network Rules 1994. 
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The preamble of the code makes it clear that it is in response to the perceived 
need to ensure conformity with acceptable community standards and protecting 
vulnerable sections from the harmful and undesirable content on television. 


Where were you when... airwaves became public property? 


Television and grief have an intimate relationship. In Argentina, it was Eva Peron’s 
death, which was the first most watched event on television. Similarly in India, 
television entered with war, and though the Asian games was the reason for 
the ostensible expansion and the coming in of colour television, the event with 
which television came of age was Indira Gandhi's death and funeral. There are 
still memories of usually reserved newscasters breaking down on national 
television. Events reverberate through the world through television, and even 
though with the internet and mobile phones it was possible that news of 
recent tragedies like September 11 and the tsunami travel faster through other 
means, it is television that unites a nation in grief. 


Yet what is television ostensibly — a series of programmes, news, cinema at 
home, vehicles for advertising, for national hysteria around cricket. If broken 
down, television is largely about the control of airwaves on which it is broadcast 
to various homes, and networks set up by cable operators. It was the controversy 
over the telecast of cricket matches, that finally the control of airwaves by the 
State was challenged. In this case, Secretary, Ministry of Information and 
Broadcasting v. Cricket Association of Bengal and other,” it was held that 
airwaves are public property. 


What is a pervasive theme on all judgments on media is to draw a distinction 
based on the carrier or new media form, thus passing judgment on the 
characteristics of a form (cinema, television, internet) rather than on specific 
content that is carried or transmitted through it. Hence if cinema has the potential 
for evil, television takes this potential of all audio-visual communication and 
delivers it inside the home. In the Cricket Association Board case, it was stated 
that ‘What distinguishes the electronic media like the television from the print 
media or other media is that it has both audio and visual appeal and has a more 
pervasive presence. It has a greater impact on the minds of the viewers and is 
also more readily accessible to all including children at home.’ The control of 
airwaves by the state was justified by stating that, ‘Unlike the print media, 
however, there is a built-in limitation on the use of electronic media because 
the airwaves are a public property and hence are owned or controlled by the 
Government or a central national authority or they are not available on account 
of the scarcity, costs and competition.’ 


However the court acknowledges that broadcasting is a form of speech and 
expression, and therefore protected under Article 19(1). Under Article 19(6) 
citizens are allowed to carry out any business or trade, which obviously includes 
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the use of electronic media and broadcasting, and hence reading the two 
fundamental rights together, the court held that no private individual, institution 
organisation nor any Government or Government organisation can claim 
exclusive right over it, and any monopoly over it has to ‘subserve the interests 
of the general public’ The power to license and regulate broadcasting is vested 
in the government under the Indian Telegraph Act. The judgment, though stating 
that the ‘paramount interest is that of the viewers, and to move beyond a 
conception of ‘the public as viewers and not as citizens who may be able to 
play a role in creation, production and broadcasting of content themselves’ 
Hence the court decides ostensibly on the basis of the nature of technology 
rather than on the kind of content that might be broadcast, that since airwaves 
are a scarce resource and ‘the nature of the electronic media is such that it 
necessarily involves the marshalling of the resources for the largest public good’ 
a state monopoly is not per se violative of the right to free speech as long as 
the ‘paramount interests of the viewers are subserved and access to the media 
is governed by the fairness doctrine.’ A regulatory agency that controls the 
licensing of frequencies is working in the interest of the viewer-public, and 
preventing a media monopoly by privileged few who can produce content and 
broadcast. The court also takes into account that ‘there is also a pervasive 
presence of electronic media such as TV. It has a greater impact on the minds of 
the people of all ages and strata of the society necessitating the prerequisite of 
licensing of the programmes’ and that television or broadcast has the ‘widest 
reach covering the section of the society where the print media does not 
reach’ 


The category of public is used in different ways in this judgment, as either in 
being in public interest, having access or providing representation to the public, 
as public property and finally as a public service or what the State thinks the 
public should have. One understanding of this judgment was that it changes 
very little, and merely confirms that the airwaves are controlled by free market 
in the interests of the bourgeois public sphere, and any reading of a particular 
community having access and using the airwaves for community media (radio, 
television etc.) is probably unrealistic. However if one were to move beyond 
that, the airwaves judgment marks a turning point in the construction of the 
viewer or public of television, and the purpose of television being largely State 
controlled. Rajyadhaksha draws a parallel to what happened in the early states 
of cinema in India, and that television (the emphasis on its role for the nation 
that started with Vikram Sarabhai’s ethos as reflected in ISRO) is the second 
time that ‘India has tried to so identify a technology... and to wrest the identity 
wholesale, rather than to let it emerge through the technology.’ 


Even the Broadcast Bill, does not cite any other authority but the state, acting in 
the interests of the general public, to control licensing of airwaves. The judgment 
though does indicate that a turning point has happened in television, where 
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the State as government is no longer capable of cultural production, as they 
were in the initial years of television, and the gaze of the public is not explicitly 
controlled by the State but is now a transnationalized fully consuming public. 
Though, since this judgment many twists and turns have taken place in broadcast 
policy, little has changed that would at all favor the production of local content, 
local cultural production being broadcast. Television seems uniquely capable of 
building on its own insufficiencies, by redirecting all authorial responsibility into 
a distribution-chain; it seems the perfect instrument of a state that is today 
reconciled into becoming just another middleman in the whole social and 
cultural system of producing and distributing.'”8 


Everything to Everyone 


Television is said to have a fundamental universalizing function, universalizing 
not the creation of some coherent subject, but the function of reception. 
Television is seemingly the culmination of various media forms (newsprint, 
magazines, cinema etc.). But what makes television a different experience, is 
that it is about ‘liveness: By the streaming of news, updates (even through 
the ticker tape on some channels) there is a sense of liveness and connectedness 
to the world that television seeks to create. There is a difference in the experience 
of watching a film in a cinema hall — the relationship is to an individual film, and 
not to the cinema hall or the structure that contains it. But with television, the 
relationship with a programme is a relationship with television — there is a 
stronger co-relation between the vehicle and the content in the minds of the 
people, than in the case of cinema. ‘Programmes are set in a bed of liveness. 
Programmes come to an end but television goes on for ever.’ Madhav Prasad 
looks into the role of the insignificant logo in the corner of a screen, and how 
by its act of appearing (programming) and disappearing (advertisements) signifies 
the ownership of different content of television and branding it, but also 
functions as an ownership of time.’This ownership is difficult to communicate 
to the viewer: only the logo, which always appears in a corner of the screen, 
indicates it. Without it, we will be faced with the stark fact that television is 
nothing but a time filled with audiovisual content drawn from a variety of 
sources.’ 


When looking at these observations by Madhav Prasad, it is perhaps intriguing 
to look back at the history of television, especially the entry of satellite television 
in India. This entry was through the telecast via satellite in a few hotels, of the 
Gulf War live footage on CNN that then spread through the cable network to 
homes. The first entry of satellite television that created the buzz around 
television, and led to many more people getting a cable connection, was because 
of the live telecast of the very real spectacle of violence — a city being bombed. 
Though the images basically consisted of green flares from bombs going off in 
the distance, the spectacle was essentially of the visceral reality of violence and 
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grief. In recent times though, obscenity and the representation of the woman's 
body on television is the daily battleground for censorship (censor chief 
pronouncements on remixes, public interest litigation suits, agitations by social 
and women’s organizations newspaper editorials etc.), and remixes with scantily 
clad Indian girls, made in studios in and around Delhi, are what constantly 
trouble the self-regulated existence of television. Perhaps such beginnings of 
television transmission put a question mark on a censorship regime for television, 
since reality itself has paled and seems generic in comparison to the illusory. 


Chapter 7 


Video Nights and 
Dispersed Pleasures 


Mayur Suresh 


“MADRAS Nov. 14. The Union Cabinet will now decide the question of 
introduction of colour Television in the country. Union Information 
Minister Vasant Sathe told newsmen here today that his Ministry had 
put up the proposal to the Cabinet. For external channels the Asian 
Games will be telecast in colour. But Internal colour transmission was 
stilla big question mark. Mr. Sathe, said colour TV must be introduced. 
“Black and white is dead technology. Dead like a dodo,” he said. Colour 
technology was the latest and India must have it...should take a 
quantum jump in technology where it is today instead of going back 
50 years.” He, however, admitted his inability to ensure that decision 
making on this question would be quick by saying “the inability for 
decision making is because of the constraints in the system of our 
country” Mr. Sathe said: ‘If | had my way I will go in for VCR (Video 
Cassettes) right away. Cassettes can be produced in thousands and they 
are cheap. Every village and school can screen its own video cassettes. '®° 


When the state introduced video technology in the early 1980s as the next 
phase of modernisation, little did it realise that its traditional ability to control 
and to monitor the viewing activity of its citizens would be fundamentally 
challenged. Video emerged as the big dark spot for the state’s gaze because 
hitherto, the state could regulate mass media such as cinema and radio, but 
video technology allowed for viewing beyond the state’s regulatory apparatus. 
Video and other new media allowed for decentralised, and hence uncontrolled 
ownership, control and consumption, and also challenged the monopoly of the 
state controlled media.'®' 


The Video revolution grew on the back of the rapid growth of television through 
the eighties. As noted in the previous chapter, television was introduced in 
India in 1959 but for a long period of time there was only one transmitter, and 
even as late as 1980 there were only 18 transmitters.'® But the eighties saw a 
massive transformation, with the emergence of television as a mass medium, 
and later the introduction of video with the operationalisation of the INSAT 
satellite system, the national television network was introduced on independence 
day, 1982 and colour transmission commenced later that year'® and ensured a 
massive expansion of television in India. The number of television transmitters 
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went up to 172 in 1985. By the end of the next decade, by 1995 it became 
672 and in 1997 there were 868 transmitters. The increase in the number of 
transmitters means the increase in the reach of television signal.'™ 


This expansion can also be gauged through the increase of the number of 
televisions in households. There were only a handful television sets in the country 
in early 60s. In 1972, this number had gone up to 84,000. At the end of 1980, 
the number had gone beyond 1.5 million mark. In 1985, there were nearly 
7 million television sets, and by 1994 there were more than 47 million TV sets 
in houses.'® While, specific figures have not been found for the proliferation of 
VCRs, one can imagine that the spread of VCRs increased as television was 
accessed by more and more people. 


The word ‘introduction’ in relation to video is used deliberately. As opposed to 
the word ‘emergence’ which would seem to signify a sort of natural or 
inexplicable entry of video into the public sphere, the word ‘introduction’ 
provides a sense of the official motivations and purposes of those who have 
brought this technology to the public. As can be seen from the statement of 
the Union Minister for Information and Broadcasting in the newspaper clipping 
quoted above, the introduction of video technology into the country has to be 
seen within the larger logic of how the state saw technologies of communication 
and entertainment. 


Decentralised Media and Cultural Practices 


The most significant shift that takes place with the emergence of video 
technology is the spaces in which cinema can be viewed. If the logic of celluloid 
demanded a mass audience who would congregate in spaces, which were 
determined by the law, the emergence of video does two things. It results in 
the creation of disaggregated spaces in which media commodities could 
circulate, and it also challenged the traditional distinctions of public and private 
space. We have seen how the cinema hall provided a certain sense of a public 
space, and it was always understood in terms of a space, which allowed for the 
mobilization of a mass audience. The introduction of video, unlike in the west 
did not however emerge only within the logic of ‘home’ the private enclosed 
space which was in any case more resistant towards the intervention of the 
state. As with other technologies, video enters a context in which there are 
complex networks of spatial practice of public culture. Rather than replacing 
the cinema hall as a site of film viewing, it multiplies itself into a plethora of 
cinema halls which did not depend on either a mass audience or projection 
technologies, but simply on the availability of a TV and VCR. 


With ebbing of the state’s regulatory power, and the spread of television and 
video technology, various practices surrounding these technologies emerged. 
Omnibuses were fitted in TVs and VCRs, and functioned as touring theatres, 
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ordinary coffee shops began charging entrance fees for the movies shown via 
the VCR, and the video library became a common sight in many urban localities. 
A survey of the parties involved in the legal cases related to video and the 
Cinematograph Act of this period is revealing in itself (Restaurant Lee, Deep 
Snack bar, Raja Video parlour, Classic Video Hall etc.). 


With video here, who 
wants more theatres? 
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Since there is very little documented history of this period, a lot of the information 
of this period is retrieved through oral histories of video parlour owners, and 
this section relies on interviews conducted by the researcher'® into the history 
of video technology in India. P. Kapoor (PK) was one of the first people to start a 
video parlour in Bangalore. In the late 80s he opened a video parlour and a 
video library'®’. Using his family money he invested one and half lakh rupees in 
opening the video library and another 2 lakh rupees in opening the parlour. 
The video parlour was situated in Rajajinagar, Bangalore, and was described by 
Kapoor “No there was nothing like pretty. It was a small shady room, where 
some 10 benches or sometimes a small type of chair was offered. And on one 
stool one TV was kept, and the windows were closed or some black curtain was 
put just to create a black effect so that people could watch properly.” The room 
seated about 100 people, and ticket prices were ten rupees a head. We showed 
the latest “English action fighting movies” since they were most in demand by 
the “low class and student” clientele. This also enabled the video parlour to 
show six shows a day. There were no fixed timings and the number of shows 
varied between “4, 5,6 even 7 because there was no interval, no news, no rules 
or regulation, no trailer or anything. Straight was the movie, so within two hours 
one movie was over. So if you are running it for 12 hours you can have 6 shows 
if the crowd is there. Otherwise one more show, one less show, it all depends.” 
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The video parlour itself was started in an interesting way. “I was running a 
restaurant. In restaurant | was selling tea coffee, bondas and snacks. So in the 
dull hours there were hardly any people. So just there was a radio or a 
gramophone in the restaurant to entertain the customers. One would play 
radio. So the bright idea come to our mind that let’s have TV and show on TV 
this video pictures. So when the video was on in the restaurant and there was 
regular table and chair, and people used to drink coffee and eat snacks and 
watch the movie freely. Somebody would watch for 10 minutes, half an hour, 
2 hours. Some crazy people might watch for entire 3 hours, enjoying one 
coffee. So then we observed that the business started growing steadily. Within 
one month we realised that business is more, and when we started the movie, 
it was house full. People used to sit for three hours, but we didn’t do much 
business. So slowly slowly it came to our mind that if you order one thing you 
cannot sit for more than one hour. So if you wanted to see the whole picture 
for 3 hours you had to order 3 times. And there were chairs on both sides and 
half the people were sitting ulta. So slowly slowly we thought, let us forget the 
benches and let everyone face the TV side, and we offered them only coffee in 
the hand. We closed down the puri bhaaji and heavy snacks, for which you 
require a table, and slowly we increased the coffee charge also and then slowly 
slowly we thought, you give us 10 rupees, forget coffee. So this is how it all 
started.” 


Prabhu, a proprietor of what is now a VCD library in Bangalore speaks of how he 
started a video library in 1988. 


“We were always talking about movies. Me and my friend. So we bought 
one VCR player and that time it was in demand and we started hiring it 
out. So he bought one and we became partners so we said “why not we 
open a library with that?” We invested a little money and bought some 
cassettes. One other guy next to Galaxy theatre, Sagar King it’s called. He 
helped us out. We stocked initially 300 cassettes. That guy, Sagar King 
near Galaxy theatre, since we knew him, whatever extra cassettes that 
he had we took it from his shop. The 5000 rupees we invested, we 
bought a VCP.! bought a VCP and my partner bought a VCP. And we said 
okay we are partners. Which ever goes out we share the profit, and if 
both go out we share the profit. So we spoke to that guy. We said that 
there's a shop. It was an egg shop. We told him ‘give us some place.’ We 
will pay you whatever rent you want. We'll have a video cassette shop. 
He was very happy. He said egg shop being converted to a cassette 
shop. He was very happy. So this Sagar King guy said ‘okay I'll give you 
300 tapes, and you have to give me 1 rupee per tape everyday.’ So it 
was 300 rupees everyday. No matter 10 goes out or 20 goes out. It was 
very good. We took all the 300 kept it in the shop, and we started 
distributing pamphlets everywhere. The response was excellent. 
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Whenever there were new movies, everyone wanted them. We used to 
run, get the movies give them. Business traveled like anything. We had a 
fantastic business immediately.’‘Cause we were the first people to start. 
From far away places people used to come for English Hindi, Tamil and 
all that. So later we said that this money was not enough, so we took 
another partner. And then we took the whole egg shop, because we 
said we didn’t want eggs. So he also joined us as a partner. So then we 
started off the full fledged cassettes shop. So business was very good. 
We went on like 4 -5 years like that.” 


Both Prabhu and Kapoor narrate how the renting of the cassettes often went 
alongside the renting of the players as well, since very few families actually 
owned their own VCR, and more often than not they would just rent the VCR 
for twenty four hours and try and watch as many movies as possible within the 
twenty four hour period. 


In the early days of video when the VCR was prohibitively expensive, watching 
video used to be a whole night community affair. Says PK “Sometimes people 
would say that we have a TV, but no VCR. So we would like to see some movie, 
in our house, with our friends and family. So, since we were purchasing the 
cassettes and giving them on rent, we thought it would be profitable to purchase 
a VCR and give it to rent to somebody. So just to see if the copy is proper we 
had a VCR in our house. So the idea started that our own VCR, we give on rent 
to somebody we got some profits. We thought we would have one or two 
extra VCRs and who ever wanted we could circulate that also. Rent was to my 
knowledge, 100 rupees a day. And a VCR at that time was costing say 15000 
rupees. A lot of brands were there. There was Akai and another was National, 
Pioneer... We used to take addresses, because the amount was 15000, nobody 
could pay that much. But normally only the nearby residents would come. 
We would like to see their house and would like to have some guarantee. 
We did not lend it to everyone. If we gave it to some college student, because 
he would run away with it. We gave it to family people where address is 
properly known” 


Through several narratives of viewers of video, it is interesting to note that the 
video cassette and the VCR become the subject of several practices. The simplest 
practice is that of merely renting video cassette for one day. People who had 
easy access to VCRs would rent a movie or two for about 20 rupees each per 
day. “I'd rent wrestling videos and one or two times cricket videos. 
We rented Hindi and English movies very very rarely... once we rented 
Gone with the Wind. We never rented latest Malayalam movies because they 
were very rare and expensive... mostly old Malayalam movies.” 


One person speaks of a sort of network borrowing.“One of my friends used to 
borrow a cassette in the morning, and after watching it he used to give it to me, 
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then | watched it and gave it to another friend. Like that we used to watch, and 
it was better because we all shared the cost.” Another recurring narrative is that 
which has been told above. Groups of people used to get together and rent 
VCRs and many video cassettes for an entire night of continuous viewing. 
“We used to rent many video cassettes and a VCR and see it with family, and 
sometimes we used to call over neighbours... Twice over the week sometimes, 
but over the weekend definitely at least once. We used to live in a colony, so 


sometimes we used to call them over, or sometimes we took the movies and 
stuff to their place and watched.” 


Moral Panic 


“Me and my friends used to rent Jackie Chan movies, James bond movies and some 
time after that we used to borrow adult films and stuff. We used to borrow on the 
weekends. We borrowed 2-3 movies at one time. We used to have a free day after 
exams and stuff, so we went to a friends house and watched 2-3 movies.” 


- Vikram 
A group of ten students, living near my building organized a show by hiring a VCR 


machine, a colour television set and three porno films for Rs. 125. In posh localities 


it might cost Rs. 200 or more but when the expenses are shared it works out quite 
cheap. 


Blue films on video 


From Our Own Correspondent 
JAIPU 


ASY avadabdity of blue films 

was one of the banes of the 
video boom in Kerala, especially 
in Chavakkad. Matlapuram, Can- 
nanore and Varkala which are 
farnous for their Gulf money. At- 
cording to the owner of a video 
cassette bbrary in Trichur, blue 
filme were interspersed with po- 
puiar English, Hind: and Malaye- 
lam moves to avoid Getection by 
the customs who were unable to 
Screen in full a three or fourhour 
Guration tiim before clearance. 

Most of the video and TV sete 
were not even regstered. Orily 
two TV seis were registered with 
Chavetbac post office end one s 
Paveratty 


Screen report 
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When video technology was first introduced in India, it almost appeared as if 
‘order’ was inherent in the technology that the introduction of a new technology 
would, of its own accord, bring the scientific temperament, development and 
social organisation, that modernity so craved. In 1980, the National Working 
Group on Film Policy headed by Dr. Shivaram Karanth recommended that import 
duties on video technology be reduced, and that video technology should be 
used by “educational institutions, field publicity units of the government and 
other specialised agencies involved in community development and rural 
educational programmes.” Thus, video in the early days, with order seemingly 
implicit in its technology, remained largely uncontrolled. 


However, as is true of many things controlled or otherwise, order is surely, yet 
slowly, eroded. Through everyday practices, without any larger notions of 
community, actors within the emerging network of video chipped away at this 
order. When PK, started his video parlour in the late 80s he was visited by the 
police a number of times. But he says that the police also had no idea of how or 
if they were empowered to regulate the video parlour. His story: “What kind of 
problems? Yes... mainly police. They used to come and say why you are showing 
this? What permission have you got? So initially, in the beginning there were no 
rules, no permission, so we said that we do not know what permission we have to . 
bring. That’s the way we were watching movies in our house. In fact the way this 
idea came that I was running a restaurant. So then it came to the knowledge of 
police, and it came to knowledge of tax people. Police came and enquired so the 
police was also not very sure what section to book us, what rules to be applied. 
But for some time the police was giving us warning, saying you see we also don't 
know what is to be done, but something is to be done. Now there is a queue and 
people are making rush, and there is some nuisance near the place, and all this 
nuisance how to tolerate and all. And in the mean time sales tax people also 
approached saying all these cinema’s are paying tax now you are charging and 
showing. In the beginning we were telling that like radio, we are showing TV. 
So what we should do. Our customers are eating and viewing free of charge. Since 
the TV is lying empty in my house, I bring it in the morning and when | go home 
I take it home and sleep. | am the owner of the hotel and | am keeping it. So that’s 
how they were also confused. So then we were showing movies only, it was unable 
for us to also explain more. Then some tax people forced some penalty also. Rightly 
or wrongly, we paid that little penalty also and then police also said that something 
should be done. So ultimately we went to some lawyer. So lawyer said if that is the 
thing let us go to court. So ultimately we went to court. And the court first time gave 
the direction, since there are no rules, government must make some rules, and till 
that time the stay is granted, and no government body shall disturb these people. 
They are doing it for their livelihood, so let it continue. So it was continued for a few 
months.” 
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Once again, we see that initial anxiety around the practice of video emerged 
from its spatial logic. The idea of people crowding around a space which showed 
films was a problem, but even the police were not entirely sure what the 
problem was. But as with celluloid, this anxiety begins to take a moral tone, 
with the concern shifting soon towards what was being watched along with 
where it was being watched. 


With the introduction of video, however, the state was presented with a crisis of 
its regulatory authority. For the first time, there was uncertainty about whether 
the Cinematograph Act covered the terrain of video. Besides, the regulatory 
regimes of cinema were ill-suited to control a more slippery media such as 
video; since video had no fixed spaces like celluloid cinema, it could be smuggled, 
undetected across borders, and hence the state not only lost control over the 
actual space of a media, but also the ability to police the content of the media 
as well. 


One of the biggest anxieties that prevailed official and unofficial accounts of 
this period was the moral panic around the easy availability of pornography. 
The ‘blue’ or ‘adult’ film appeared in the public imagination, creating alarm 
about the evils of video. In Bangalore for instance they were sometimes referred 
to as NCC (Neela Chalana Chitra). Invariably, these porno films are represented 
as being a part of larger, sinister illegality; smuggling and copyright violations. 
Video, it would seem, was a part of spectacularly monstrous networks of illegality. 


In one newspaper report on pornographic video, it is reported, “Commenting 
on the Government's inability to curb video piracy by amending the Copyright 
Act and making piracy a punishable offence, Mr. G. P. Sippy, president of the 
All India Film Producers Council and also chairman of the Anti-Video Piracy 
Organisation said that piracy had reached a dangerous situation.“The pirates 
should be arrested under the National Security Act because purveying sex is 
more dangerous than even bootlegging.” He was sure that the Government 
would realize the crime involved in the piracy of movies and would stop it. 
‘They are violating all norms of decency and morality of society by showing 
porno movies. Before it reaches monstrous proportions, the Government should 
nip it in the bud’ he said... Over 1000 different titles of porno movies have been 
smuggled in already. On an average 10 to 20 new movie titles of porno films 
are smuggled in daily at different ports of Bombay, Delhi Calcutta and Madras. 
The video mafia is a well knit and well organized one and duplicates each film 
into thousands of cassette before supplying them to the libraries through which 
the cassettes are rented out to the parlours and others for private viewing... 
A video library owner who possesses video cassettes of banned films imported 
by the National Film Development Corporation indirectly admitted that he was 
getting the camera prints and sometime the original video cassette from an 
insider... Transferring of smuggled porno films are also done at the Customs 
protected area, the Santacruz Electronic Export Processing Zone. Some are 
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transferred to private places in Bandra, Malabar Hill, Crawford Market, Santa Cruz 
and even far off suburbs.” Copyright piracy, corruption, smuggling, the 
underworld and the blue film, were all seen to be linked together, through the 


notorious technology of video. 


Video or vulgarity 
menace? 


IKE the private louar cells 

where one can get adulte- 
rated liquor, unlicensed video 
parlours have sprung up to en- 
tonen ane with all kinds of 
hime. With the coming of this 
new menace, the cinema indu- 
stry is finding itself in doldrums. 


Along with these parlours. 
there have been restaurants, li- 
braries and even spacious gar- 
ages whi h have been screening 
films on video. What is our gov- 
arnment doing to check this 
menace? Teenagers and childr- 
an are found in such parlours, 
thus neglecting their studies 
But thie is not all. Just to wean 
the audience away from video. 
some clever producers have 
made films lke “Ago Pyar Kar- 
en” ond “P Life) vulgär 
Shee ate Seen past- 


Screen report 


In the film newspaper Screen, one report 
describes the content of these films: 
"Thousands of video cassettes are 
already in circulation contain nothing but 
sickening homosexuality, lesbianism, 
masochism, masturbation, cunnilingus 
and fellatio. Some films go even further 
into hardcore sex.” There is great 
anxiety over the corrupting influence of 
these videos upon the ‘youth of the 
nation, and in the same report titled 
“Porn wave turns city into Erotic 
wonderland: Startling disclosures about 
extent of video evil’ it is stated “The 
most shocking aspect of this porno 
business is that these shows are 
patronized by school going kids and 
college students, factory and industrial 
workers and unsuspecting village 
youths” 
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We see yet again the resurfacing of the phrase ‘evil; but this time in relation to 
video, and explicitly in relation to pornography. The idea that for the fist time, 
films could be seen en masse without the approval of the state comes as some 


kind of shock for the state. 


The inability to exercise effective 
control even over the space only 
heightened this anxiety. A headline 
in Screen screams “Clandestine 
video makes a mockery of 
censorship” The report reads “The 
recent raids on two video parlours 
at Goregoan and Northwest 
Bombay in which a number of 
teenage boys were apprehended 
watching a pornographic film, 
merely underscores what has 
already been suspected for long: 
that the large scale, irresponsible 
and unchecked proliferation of 
video has not merely made adverse 
in-roads into the income of the film 
industry but has 
also made a mockery of film 
censorship. In fact no other single 
event has highlighted the 
redundancy of the censor certificate 
as this one has.”'% 


Bill to regulate 
films on TV 
intro duced 


From G. SRIHARI 
HYDERABAD. 


HE AP. Minister for Home 

Affairs, Mr. Vasantha 
Nageswara Rao. on January 9, 
introduced a Bil in the State 
Assembly to regulate the ex- 
hibition of films on television 
through video cassette recor- 
Gers. 


The Andhra Pradesh Extibi- 
tion of Films on Television 
Screen Through Video Casset- 
te Recorders iRegulatron) Act, 
1987, provides for a system of 
obtaining licences both for 
screening video films on televi- 
son and regulating video cas- 
sette libranes. 


The statement of objects and 
reasons of the Bill said that} 
illegal screening of films on) 
video had led to severa! mal- | 


Screen report 
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The Properties of Film 


The authorities also had to deal with the emergence of the phenomenon of 
video piracy, and this was a concern that the industry in particular took great 
care to highlight. It also argued vehemently about the loss of revenue that was 
being caused to the government as a result of piracy. So with video, we have 
the coming together of all the three dimensions of the regulation of cinema, 
taxation, censorship and the failure of the reformist agenda. We can also 
understand the coming together of the properties of film, both in terms of the 
formal properties of film, as well as the idea of film as property with video 
posing a threat to both. 


An influential video operator who claims to have good connections with 
higher-ups in the government boasted that it was futile to stop video 
piracy. Pornography is a part of the video boom. “We have challenged 
the censorship notification in various high courts; we have also won 
against the Maharashtra Government ordinance... and we have the 
resources and means to see that no laws are enacted in the future. 
After all who is the final authority to stop video piracy?” 


Screen report 


The other massive anxiety that arose during this period was the issue of video 
piracy, and copyright infringement. It is interesting to see how the video menace 
results in the amendment to both the Cinematograph Act and the Copyright 
Act, and enjoins them in an interesting manner. The fear of the effects of these 
videos are played out in several court cases as well, and reading them invokes a 
feeling of deja vu. The ‘cancerous spread of adult films”® is rhetorically invoked 
to justify the imposition of controls upon video. In the case of Restaurant Lee v. 
State of Madhya Pradesh'”, for example, the M.P High Court was called upon to 
adjudge the legality of licensing provisions imposed upon video parlours in the 
state.In upholding the validity of these rules, it remarked that,”The dangers to 
which people would be exposed if the petitioners are allowed to run their 
restaurants as mini cinemas without any regulation are obvious. There would be 
risk to the safety and health of persons visiting those restaurants. Overcrowding 
outside and inside the restaurants when a popular movie is being exhibited 
would create problems of public order. Further, many of the proprietors would 
be tempted to indulge in exhibiting pirated and blue films.” 


Given the moral panic that was created around porno video, the state first 
turned to trying to impose the censorship rules on video. On February 28, 1984, 
the Central Government issued a notification amending the Cinematograph 
Certification Rules that mandated, that each video film obtain a censor certificate. 
However, according to one Screen report, the Ministry of Information and 
Broadcasting stated that this amendment would “go a long way in checking the 
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video piracy of films and enable the film industry to take action against 
unauthorized video screening of their films. The Ministry further clarified that it 
will now be necessary for those interested in public exhibition of films through 
video, to obtain video rights from the rights holder of the film, that is, the 
producer or the distributor, and also to obtain a censorship certificate for the 
video film from the Central Board of Film Certification...” In fact, in the entire 
report, the phrases “adult film’ “porno film’ or “blue films” do not appear at all. 
Apparently, the amendment of the censor rules, were done more out of concern 
for copyright violations, rather than an anxiety over pornographic films. 
While there remains nervousness over these adult films, copyright piracy is 
used to justify imposing these rules, rather than the ‘harmful’ effects of 
pornographic films. 


There was a twin amendment in 1984, and along with the amendment to the 
Cinematograph Act, there was also an amendment made to the Copyright act. 
The Statement of Objects and Reasons to Amendment Act 65 of 1984 stated 
“Piracy has become a global problem due to the rapid advances in technology. 
It has assumed alarming proportions all over the world and all the countries are 
trying to meet the challenge by taking stringent legislative and enforcement 
measures” 


The amendment brought in Sec. 52A to the Act which reads as follows: 


“No person shall publish a video film in respect of any work unless 
the following particulars are displayed in the video film, when 
exhibited, and on the video cassette or other container thereof, 
namely: - 


1. if such work is a cinematograph film required to be certified for 
exhibition under the provisions of the Cinematograph Act, 1952 
(37 of 1952), a copy of the certificate granted by the Board of Film 
Certification under Section 5A of that Act in respect of such work...” 


The twin anxieties were best expressed in a Supreme Court decision where the 
court stated that “there are three types of piracy, namely, piracy of the printed 
word, piracy of sound recordings and piracy of cinematograph films. The object 
of the pirate in all such cases is to make quick money and avoid payment of 
legitimate taxes and royalties. In respect of books, it is estimated that four 
hundred to five hundred titles are pirated every year in India and on each of the 
pirated titles, the loss to the Government in the form of tax evasion amounts 
approximately to Rs.11,000. Apart from books, recorded music and videocassettes 
of films and TV programmes are reproduced, distributed and sold on a massive 
scale in many parts of the world without any remuneration to the authors, 
artistes, publishers and procedures concerned. The emergence of new 
techniques of recordings, fixation and reproduction of audio programmes, 
combined with the advent of video technology have greatly helped the pirates. 
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It is estimated that the losses to the film producers and other owners of copyright 
amount to several crores of rupees. The loss to Government in terms of tax 
evasion also amounts to crores of rupees. In addition, because of the recent 
video boom in the country, there are reports that uncertified video films are 
being exhibited on a large scale. A large number of video parlours have also 
sprung up all over the country and they exhibit such films recorded on video 
tapes by charging admission fees from their clients. In view of these 
circumstances, it is proposed to amend the Copyright Act, 1957, suitably to 
combat effectively the piracy that is prevalent in the country”"”' 


In Video Master v. Union of India'”’, the Bombay High Court decided upon the 
validity of the censorship rules insofar as they applied to the censorship of 
video films. The court links the inability to police the content of video with 
copyright theft. It observes that “It is well known that so far as the video films 
are concerned it serves a broad and variegated audience to whom the portrayal 
of the same act will have different meanings. Therefore it calls for greater 
awareness and responsibility on the part of those responsible for media content. 
Failing which some form of Government restraint and control will be necessary 
to prevent the merchants from poisoning the minds of the susceptible. If the 
merchants are allowed to have unrestricted control of the most powerful image 
making device, like video films and sell and exhibit them, regardless of the 
destructive side effects, the whole purpose of the Censor will lose its efficacy... 
(the rules) serve a salutary purpose of controlling and regulating the public 
exhibition of video films... it helps the Government to check tax evasion and 
piracy...” 


The Empire Strikes Back 


While the entry of video in 1982 caught the state off guard, the response to 
video was anything but new, and the familiar old suspects were mobilized, in 
the same way that the police normally have their regular witnesses. So we had 
social hygiene, safety of viewers, obscenity, children and visual danger being 
called on again to justify regulation. The MP High Court for instance argued that 
“The dangers to which people would be exposed if the petitioners are allowed 
to run their restaurants as mini cinemas without any regulation are obvious. 
There would be risk to the safety and health of persons visiting those restaurants. 
Overcrowding outside and inside the restaurants when a popular movie is being 
exhibited would create problems of public order. Further, many of the proprietors 
would be tempted to indulge in exhibiting pirated and blue films.” '”° 


If the anxiety of the colonial authorities was the nationalist crowd, in the context 
of video it was the anonymous crowd which could not be easily counted or 
classified. As PK earlier stated, the initial police concern with regard to his video 
parlour was the “halla that was created around the video parlour and the crowd 
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of college kids and other kadaka types in residential localities’ But the crowd 
that appears to be feared is not merely the physical crowd, but also the unseen, 
the virtual crowd. The idea that people could be watching films that remained 
hidden from the state’s gaze, appears to cause great anxiety to the state. Apart 
from intellectual property concerns the exhibition and distribution of ‘adult’ 
pornographic films, was cited as the primary motivation for conducting raids on 
video parlours and libraries. 


The concerns of the government translated into attempts to control firstly, the 
physical aspects of the VCR and the video cassettes. In 1983, the Government 
of India issued a notification under Sections 4 and 7 of the Indian Telegraph Act, 
1885 (13 of 1885) and Sections 4 and 10 of the Indian Wireless Telegraphy Act, 
1933 (17 of 1933) requiring that every video cassette recorder be registered 
with the District Magistrate. In 1985 these rules were repealed, but interestingly 
the notification is still in force in States of Arunachal Pradcsh, Assam, Jammu 
and Kashmir, Manipur, Meghalaya, Mizoram, Nagaland and Tripura, and in the 
Union Territories of Andaman and Nicobar Islands and Lakshadweep and Minicoy 
Islands; another indication that the state may fear the virtual crowd in areas 
where the idea of the nation is most contested. 


Much later in 1994, s. 52A of the Copyright Act, was passed. Clause 2 reads"(2) 
No person shall publish a video film in respect of any work unless the following 
particulars are displayed in the video film, when exhibited, and on the video 
cassette or any other container thereof, namely: - (a) if such work is a 
cinematograph film required to be certified for exhibition under the provisions 
of the Cinematograph Act, 1952 (37 of 1952), a copy of the certificate granted 
by the Board of Film Certification under Section 5-A of that Act in respect of 
such work; (b) the name and address of the person who has made the video 
film and a declaration by him that he has obtained the necessary license or 
consent from the owner of the copyright in such work for making such video 
film; and (c) the name and address of the owner of the copyright in such work.” 
Controlling the spaces of video, in particular the video parlour, also occupied a 
great deal of the state’s attention. Initial attempts at regulating video parlours, 
involved bringing video parlours under the various States’ Cinema (Regulation) 
Acts. 


These legislations, and the rules made under them, which originally concerned 
theatres alone, were sought to be applied to video parlours as well. So in 
Deepak Snack Bar v. State of Haryana’, and in Restaurant Lee v. State of Madhya 
Pradesh'®, the relevant High Courts extended the application of the Cinema 
(regulation) Acts to Video parlours as well. They held that that a video would fall 
within the ambit of the term ‘cinematograph’ and hence would attract the 
application and the cinema licensing requirements of the acts. This view was 
upheld by the Supreme Court in the 1993 case of Laxmi Video Talkies and 
others v. State of Haryana’. Therefore, in order to legally exhibit films via video, 
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a license must be obtained, and the provisions of the censorship requirements 
of both the acts were required to be met, giving the state the leverage to again 
control what was being viewed in these parlours. By the end of the 1980s 
many states had passed legislations or rules specifically relating to video parlours 
and video libraries. Take for example the Uttar Pradesh (Regulation of Exhibition 
by means of Video) Rules, 1988. 


These rules provide in excruciating detail, the spatial requirements of video 
parlours, touring and permanent. Rule 4 (2), for example, reads:”(2) The building 
shall be provided with open space of not less than 3 metres in width on any 
two sides, and open space of not less than 6 metres in width in front for parking 
of vehicles. If the building is away from thoroughfare, the approach road shall 
not be less than 3 metres in width (3) The building - shall be well built, 
structurally safe, and constructed with non-inflammable material; shall be 
sufficiently ventilated; shall have a 1.6 metres wide verandah on anyone side of 
the doorways of the building; shall have atleast one doorway per 50 seats and 
in any case not less than two, fitted with door to open outwards and the size of 
the doors shall not be less than 1.95 metres in height and1.34 metres in width; 
the normal height of the roof or its immediate covering from the floor shall not 
be less than 3.5 metres with electric installations fitted at a height of 2.75 
metres; shall have the landings, doors, staircases, lobbies and corridors of not 
less than 1.34 metres in width (4) In case the auditorium is constructed on the 
first floor of a building, it shall have 1.6 metres wide verandah on any two sides 
with atleast two stair cases to ground floor on two different sides, out of which 
one should be about the main thoroughfare. The width of the stair case shall 
not be less than 1.34 metres with 16 cms riser and 25 cms tread and there shall 
not be less than 3 and not more than 15 stairs at a stretch. 


The open space required under sub-rule (2) shall be provided on the ground 
floor...” In a similar fashion, every particular detail, in terms of dimensions and 
quality is provided for seating arrangements, and the seats themselves, 
ventilators, sanitation (including the direction that latrines and urinals “shall be 
cleaned and flushed after every exhibition and disinfectants used daily”), drinking 
water, and electric installations. And soon enough, these elaborate legislations 
and rules governing video begin to look like a foucaultian process of disciplining. 
Through the rules which govern miniscule details, these laws appear as 
“techniques for assuring the ordering of human multiplicities.” 


Video in the 90s 


By the beginning of the 90s, the state and the law appear to have pushed 
several of the more illegal practices surrounding video, further from public 
view. The fear that every potential customer was also a potential company 
agent, on the look out for pirated videos meant that pirated copies were put on 
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lower shelves, or a back room, and the copying process moved from shop to 
home. As Prabhu remarks “every guy could be an agent. Who knows even you 
could have been one... the first time, one ordinary guy walks into your shop and 
asks ‘how can you keep this movie?” So | asked him,“who are you?” He says that 
he’s from the distributor and he owns that movie and | thought that these guys 
were playing the fool and | went and complained but looking at it really they 
were from distributors. Because the movie didn’t do well in the theatres they 
wanted to extract money from me. They'd start off with about 50000 rupees... 
and later it goes down... we paid 5000 once, and the second time we paid 
3000.” 


The end of video technology came first with the proliferation of cable networks, 
and the final blow was delivered by VCDs in the latter half of the decade. 
Prabhu states: “see this digital thing is popular. People working in offices they 
used to come and ask for CDs when they go for office, because they watch 
movies there also. It started with computers. They used to ask for movies to play 
on computers. So that’s how it started. Then the players came out. There were 
guys who used to sell. Initially we got from this guy called Ganesh. He's a guy 
who | know for a very long time. So they started CDs and we used to get it from 
there. CDs mainly come from Malaysia. They come from Malaysia to India whether 
it’s Hindi or it’s English. Everything comes from there. So it’s supplied all over the 
market. And it’s interesting you know, because the same companies which had 
video cassettes are also now into VCDs.” Hence, many of the networks and 
practices that emerged with video continue today with VCDs and DVDs; 
manufacturers of video cassettes, are now makers of CDs, video libraries are 
now VCD libraries, ‘piracy’ is even more of a concern. 


The era of video is hence characterised by emergent media networks and 
everyday practices, that remained on the cusp of order and disorder, legality 
and illegality. These networks and practices constantly disaggregated, and 
recycled the modernity that video was supposed to usher in. And while the 
actors in these networks did not have notions of being radicals or of being part 
of a larger pirate culture, through everyday practices, negotiation, and 
confrontation, they invariably provided stubborn resistance to the order that 
this new technology was thought to bring. 


Conclusion 


From the way that the national anthem should be represented on screen to the 
size of the railings in a cinema hall, the regulation of cinema covers a vast 
domain. While the control over content or what can be seen, is a significant part 
of the regulation of cinema, the spectrum of censorship is much wider. 
We have sought to argue that it is the publicness of cinema that poses a 
challenge to the law. The regulation of cinema is premised on the constitution 
of a particular public sphere, and the challenge for any analysis of censorship 
lies in understanding the diverse motivations that drive an official imagination 
of the public sphere. 


While apparently being a very private pleasure, the conditions under which 
films are seen necessarily converts the act into a public one. And it is this act of 
public spectatorship that propels the productive power of censorship. We have 
seen that the censorship of cinema has its origins in nineteenth century anxieties 
over the new technology of mobilization, but the regulatory response of the 
state also includes a reformist role where it seeks to cultivate a proper public. 
The law however does not merely respond to the spectatorial excesses of a pre 
existing public, instead through its powers of definition, enumeration and control, 
the law actively fashions the very idea of the public and discourses of publicness. 


In the course of its pedagogic zeal, it creates fantastical worlds that encompass 
its understanding of cinema, technology and spatial practices. The discursive 
construction of the public of cinema is an extremely fertile ground from which 
we can explore a range of conflicts and contestations. We hope that we have 
been successful in demonstrating why the trope of ‘freedom of speech and 
expression’ is a limited one in understanding the world of censorship, and once 
we remove our predominantly legal lenses, we find various ways of enjoying 
the fantastical anxieties caused by what the public is watching. 
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